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The foll ow ng proceedi ngs were taken at the
Holiday Inn, Board Room Rapid Cty, South Dakota, on the
15th day of January 2008, commencing at 9:10 a.m; before
Cheri MConsey Wttler, a Registered Professional Reporter,
Certified Realtine Reporter, and Notary Public wthin and for

the State of South Dakot a.
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M5. GLIDDEN: Ckay. W're going to start here, if
everyone has a chance to get a seat.

M/ nane is Cathy Gidden. I'mwth the Surface
Transportation Board. W're the |ead federal agency involved in
this project, the DM&E Railroad project. And we're here today
to primarily discuss a work plan for future and continued tri bal
i nvol venent in the project.

And before we start | understand M. Little CGhost has
agreed to give a prayer.

(M. Little CGhost says prayer)

M5. GLIDDEN:  Thank you. | was hoping we could start
with introductions at the far end with Melissa down there and
that as we introduce ourselves that we use the m crophone for
the interest of our court reporter.

If you could tell us, you know, first your name, who
you are, where you're from what your interest is in this
project, a little background about, you know, who you are and
what your involvenent is in this project, maybe spend a little
bit of time just telling us a bit about who you are before we
start. Ckay.

M5. LUNDBERG. Good norning. M nane is
Mel i ssa Lundberg. |1'mw th HDR Engi neering from Sioux Falls.
And | will be helping with the coordination of future neetings
that we w il have throughout 2008.

MR, H S HORSE | S THUNDER: Good norning. Ron Hi's
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Horse Is Thunder, Chairman for the Standing Rock Sioux Tribe.
Interest in this is ny staff tells me this is sonmething they've
been engaged in a while and | need to be here to |learn about it.
So I'"'mreally here to learn nore than anything el se and to help,
if you will, in the process. Hopefully I can be hel pful and not
a hindrance to this.

MR. I RON EYES: Chase Iron Eyes. | work with the
Standi ng Rock Sioux Tribe. | was just brought on board by

Chairman H's Horse |Is Thunder. M involvenent is pretty new.

And having just conpleted |aw school, I'"'mtrying to | earn about
it fromthat angle, | guess that aspect of everything. And I'm
learning a lot as we go along. |It's a crash course right now,

but | got sonme good teachers. So thank you.

MR. MENTZ: Good norning. M/ nane is Tim Mentz,
Tribal H storic Preservation Oficer for the Standi ng Rock Sioux
Tribe. And I'mhere to first of all engage in consultation, but
| need to clarify that. M interest is to nmake sure that people
understand there's two types of consultation. And I'mhere in
regards to 800 regul ations, 36 CFR 800 regarding consultations
t hrough Section 106. So | hope you understand ny rol e here.

The other role that we play in this process also is
we're the people, if you will, that are in front of this for the
St andi ng Rock Sioux Tribe and other tribes and also that we wll
probably require another neeting besides this because we just

now got handed all of these inportant information docunents. So
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we need tinme to review them and once we review them | think
we'll initiate our letter to you requesting consultation under
Section 106.

Thank you.

MR. DEFENDER: Steve Defender, Standing Rock. The
i ntegrated resources managenent plan, | handle that area. And
ny involvenent here is working on conprehensi ve nmanagenent for
the tribe so anything that does affect the tribe does affect ny
program al so. That's the extent of ny invol venent.

M5. YOUNG Good norning. |'m Waste'wn Young. | net
alot of youin Cctober. And | canme in place of Tim And it's
definitely a |l earning experience for me. And |I'm a worker ant
for the Standi ng Rock Sioux Tribe.

MR. RHODD: M nanme is Ben Rhodd. |'m an archeol ogi st
and al so consultant to the Rosebud Sioux Tribe in regards to not
only this project but nmany others. And |I've been involved in
this process with DWEE since 1999. Actually 1998 | think it
was. And so we're here to follow up a ot with what Tim has
said, understanding that this is part of the Section 106
process. And we're here to listen and also to instruct.

Thank you.

MR. EAGLE BEAR: M/ nane is Russell Eagle Bear, and
|"mthe Tribal H storic Preservation Oficer for the Rosebud
Sioux Tribe. And | guess under Section 106 | am i nvol ved.

That's ny invol venent.
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MR. HENKE: M nanme is Randy Henke. |'mthe vice
president in charge of the PRB Project for the DVRE Rail road.
cane here about just short of two years ago and obvi ously have
been engaged in all facets of the design and construction and
the permtting and the 106 process to get us to a position where
we can actually build this project.

The HDR teamthat's in the roomhere all work directly
for me in one way or another, but it's obviously very nuch a
team involvenent with all of these different facets of a project
totry to pull it together. So |I'mhere to represent the DWRE

and answer any questions that may cone up.

MR. HERB JONES: |'m Herb Jones, governnent affairs
director with the DMRE Railroad and serve as the tribal |iaison.
My background, |I'ma native South Dakotan, lived in the

Washi ngton, D.C. area for about 10 years, served as the
Departnment of Energy's Direct Deputy Assistant Secretary for
| nt ergovernnental Affairs, which included tribal affairs and
came on wwth the DM&E Rail road about three years ago and have
wor ked federal, state, and tribal issues since comng on board.
| look forward to working with you here and in future
meetings too. And |I'massumng we will have future nmeetings to
get us through this process.
The one thing | would like to say, just if there's a
little bit of background history that would be hel pful, | know

sone folks are fairly new to this, but the process has been
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around -- | think sonmething |ike 10 years ago next nonth the
DVBE applied to the STB for perm ssion for authority to build
and expand its existing railroad.

The railroad at that tine, the DMXE, ran from
Rapid Gty to the Mssissippi Rver in Mnnesota. And the plan
was to sonehow bring the line fromthe South Dakota line in the
end into the Powder River Basin in Womng near Gllette. A
nunber of alternative options were available that would take you
into the Powder River Basin. Sone went around the northern end
of the Black Hills. Sonme went through the Black Hlls. Sone
went around the southern Black H Ils.

There were nunerous public neetings on the -- in the
process conducted by the Surface Transportation Board. There
were nunerous tribal neetings, numerous general public neetings.
In the end the course that the STB ended up authorizing is one
that doesn't go into the current Black HIlls. 1t goes around
south of the Black HIls. And it doesn't go into current
reservation land the way it's designed.

Just so you know, there were plans that had that going
inall different places, and there was input, inportant input
fromthe tribes. For instance, one of those routes would have
gone closer to Red Shirt there, and they went to the further
west with the route that was ultinmately selected. Again, those
decisions sone -- ultimately six, seven years ago were based on

a lot of input.
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Since that tine the STB concluded its origina
process, issued an EIS. That EIS was challenged in the courts,
and ultimately it was upheld with a couple of exceptions. It
was remanded, the original decision was. And they cane back --
let me get the date here for you because | want to help put this
inalittle bit of a tine |ine.

The Draft EIS was in 2000. The Final EIS was in 2001.
The STB approval cane in January of 2002, which was chall enged
in court. In Cctober of 2003 the court |ooked at it.

95 percent of it they said was fine. A few issues went back.
Those were resolved in the final supplenental EI'S in Decenber of
2005.

And in February of 2006 the STB put out its fina
suppl enental decision. That too was challenged in court. And
in Decenber of 2006 the Eighth Grcuit Court of Appeals upheld
the entire decision. And that is if you've ever seen it a very
conpr ehensi ve docunent and the decision by the STB to grant
aut hority.

That concl uded in Decenber of 2006, and |ast sunmmer
the activities were -- everybody was reengaged in this process.
And | think the first neetings on this round were held then
August of 2006. W had the neeting -- the first one was in
Wom ng and then in Pierre and then in Tracy. And then we've
had subsequent neetings. And this has got to be the third one

since then too. But have been constructive in comng up with
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ways to inplenent the Progranmmati c Agreenent, which is -- the
Programmati c Agreenent, | think everybody has it. |If you don't,
|"msure there's copies here. But the Programmatic Agreenent is
al so one of the terns that is inposed on the DVE&E under the ElS.

W have 147 mtigation conditions that we have to
meet. One of those is the inplenentation of the Programmatic
Agreenent. And the Programmatic Agreenent is a great framework
but there's work to be done to figure out exactly how you
i npl enent that and | hope that's what we continue to have is a
constructive di al ogue about that that does get us through the
construction process.

| just want to say if you have any questions, |'d be
happy to share ny business card with you. |[If you want to cal
us directly, always available. Sone of you have done that. |
appreciate that. Hopefully we were very tinely in getting back
to you. But we look forward to working with you. | hate to
take so nmuch tine, but sone people | know aren't conpletely
famliar with the history. Hopefully that gives you a quick
rundown of kind of where we are today.

But thank you. And we'll look forward to a couple

days of good, constructive dial ogue.

MR. JACKSON: Hello. M nane is Doug Jackson. [|I'ma
civil engineer for HDR Engineering. | should say |I'm enpl oyed
by HDR Engi neering, but | work for Randy Henke. | work right

out of the DM&E office. | share an office right next to
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Randy's, and | manage all of the consultants that work on the
project, all the civil engineers, all the environnental
scientists. Al the cultural resources staff basically cone
under ny direction, and then | take ny direction directly from
Randy.

So that's ny purpose in the project. And |I've been
working with a lot of you on trying to finalize budgets and work
pl ans and so forth and | ook forward to continuing to do that.

MR. SCOTT JONES: Good norning. M nane is
Scott Jones. |I'mwith the Lower Brule Sioux Tribe. And I'm
glad to be here. I'mglad to see that you're hol ding these
gover nnment -t o- gover nment consultations. And |'ve got several
comments on what's involved here today and tonorrow.

And I'mnot sure nowis a good tinme to address them
but I will ask Herb, that tine line that you just very quickly
went over, it would be nice if we had a one-page tine |ine that
addressed the nmajor points there.

And | believe one of the first tribal consultations
was held in WIliston, North Dakota in 1999, and | al so believe
that a very early neeting was held with the Oglala -- are there
any Qgl ala representatives here?

Good. Because at that neeting Kevin Schieffer talked
in depth about developing tribal jobs. Because the proximty of
the railroad to the reservation line, which | believe Lower

Brule, Pine Ridge, and a tribe in Mnnesota, the railroad passes




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

12

closest to those three reservations. Wthin 5 mles, | believe.
And I'mnot sure if it's current. Wthin 10 mles of ny tribe's
land. And | can't renenber if it's Prairie Island or -- anyway,
one of the tribes over there in Mnnesota. And | apol ogi ze for
not being able to renenber that.

But there was a docunent developed in WIlliston. It
was an MOA. And | believe that M. Curley Youpee here to ny
right will renmenber that because he and | actually authored that
MOA. And I've had a |ot of discussions with people, and I've
heard it's not been signed. W can't find a signed docunent.

But basically why I"'mhere today is not only to
di scuss the Programmati c Agreenent -- which by the way was
devel oped by M. Dan Shinn of Burns & McDonnell and Terry G ay
of the Rosebud Sioux Tribe. | know ny tribe comrented
extensively on that Programmatic Agreenent.

And the Programmatic Agreenent is essentially 106.

And again |'ve got so nmuch to say, but I'mgoing to try to not
go on and on and on because there's a |lot of you that have a | ot
to say too.

But the MOA devel oped things in the event the railroad
gets permtted what's going to happen if they abandon the
railway tracks? What's going to happen with wildlife
mtigation, with endangered species? Wat's going to happen
wi th econom c devel opnent to sone of the poorest people in the

nation, very close to which this enornous project wll pass?
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And many, nmany tinmes -- we spoke with the Gray Eagl es
and other elders as well as sonme of the elected | eadership from
Pine Ridge who |Iike nost of us oppose the railroad and its
permit. And I'mhoping that we can | ook at a rmuch bi gger
pi cture here.

Al though, it's essential that the |and base
practitioners and tribal cultural resource issues are covered
and are dealt with in a neaningful and substantive way, there
are a lot of issues that this railroad project sat at the table
with many tribal del egates and agreed to deal with, not the
| east of which is econom c devel opnent for I|ndian people.

Thank you.

MR. SMTH: Good norning. |I'mGary Smth and ["'mw th
the Bureau of Land Managenent and |'m |l ocated at the Mntana
State Ofice in Billings, Montana. | amthe Montana State
Archeol ogi st there. And we're here because we've got sone
public land involved in this railroad project, and we're a
signatory to the agreenent.

Thank you.

M5. TRATEBAS: |I'm Alice Tratebas, and | work with the
Bureau of Land Managenent in New Castle, Womng. And so we're
concerned with the Wom ng segnent. And I'ma cultural resource
speci al i st there.

MR. YOUPEE: Good norning. M nanme is Curl ey Youpee.

I'"'mwith the Ft. Peck, Assiniboine, and Sioux Tri bes. |'m al so
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t he Caucasian liaison for ny tribe.

One of the things that | think is inportant -- and |'m
glad that Scott is here back at the table again. Last tine |
heard he was down in Argentina basting in the sun there. But |
heard they had a revolution there so I know he's not down that
way .

| think it's inportant that we also |ook at the
soci o-econom ¢ inpacts for tribes. And way back in 1999 we
devel oped a plan that would bring tribes into the real m of
econom ¢ devel opnent, including jobs. So this isn't a new
story. That's a long tine.

But | think that working wwth the office of Surface
Transportation and DVEE for the sake of finding parity and
understanding that tribes are in the sanme world, you know, we
want to legitimze ourselves as citizens of this country in
preserving what we feel is right, preserving national treasures.
Not cultural artifacts or cultural itens that pertains to
tribes, but national heritage as well.

So you nake that distinction between us and nationa
heritage, and it seens |like we're always singled out and taken
advantage of. But | think it's inportant that we understand
that tribes seek the liberties and freedons as everyone el se,
citizens of this country.

Thank you.

M5. HOSKI NSON OLSON:  Pai ge Hoskinson dson. |I'mwth
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the South Dakota State Historical Society. I|I'mthe review and
conpl i ance coordinator. And we are signatories to the
agr eement .

MR. WTHROWN Good norning. M nane is Randy Wt hrow.
" man archeol ogist by training, and I work for a conpany called
Louis Berger Group, which is based in the Cedar Rapids, |owa
area. M conpany is working with and for the Surface
Transportation Board in an assi stance capacity.

Essentially anong other things we hel p organi ze
meetings like this one. W assist themwth their report review
responsibilities and generally help themin whatever ways we
can. And | guess that's it.

M5. GLIDDEN: |I'mCathy didden. I'mwth the Surface
Transportation Board, which again is the |ead federal agency
that is involved in this project and approved this project. |
was brought on this project earlier this year -- actually
earlier last year nowthat it's 2008. And ny background is in
archeol ogy and historic preservation.

| worked in Hawaii for a nunber of years. | worked as
the project archeol ogist for Hawaii Vol canos National Park, and
then | noved out east, eventually started working for the
Government and first worked for Federal H ghways. Now I'm
wor ki ng for the Board.

And ny role here is ensure that the provisions of the

P.A. and the MOA, which are basically the two conditions under
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the cultural resources aspect of the EI'S, 106, 107, nake sure
those provisions are inplenented and to work with all of you to
devel op sone sort of consensus agreenent.

W've cone up with a plan today, and this plan is a
draft. | don't want any of you to think that this is anything
that's set in stone. It's just sonething that we devel oped as
what | believe is a consensus docunent, but we're here to
discuss it and to change it and to anend it in ways that we may
need to.

So anyway | really appreciate you all being here.
Many of you have conme fromlong distances, and it's great to see
this wonderful turnout.

MR. BIBLER M/ nane is Dave Bibler. | work with
Louis Berger Goup. |I'mthe project manager for this project.
| work with Randy quite closely, and we work with STB.

MR. SHERI DAN: Hello. M nane's Anen Sheridan. |'m
with the Omha Tribe, tribal council nmenber. And we're here to
hel p support and assist, you know, all tribes here in this
endeavor here as well as we want to uphold, you know, al
traditional cultural historical preservations. So I'll say
about that nuch.

MR. PROVOST: Tony Provost with the Qraha Tri be.

MR. ROBINETTE: Gary Robinette wth the Ponca Tri be.
|"'mthe cultural resource director. |I'mhere to help as nuch as

| can in this process. | have to say |'malso here -- |I'm
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learning as | go. M background is in business and human
resour ce.

Kind of like a lot of tribes, I was thrown into the
cultural director position, and so every step of the way is a
| earni ng process for ne. Thank you.

M5. ROBINETTE: |'m Deb Robinette, Gary's wife, also a
tribal council nmenber for Ponca Tribe in Nebraska. |'mhere
| earni ng, and he dragged ne al ong.

M5. WHITE: |'m Joyce Wiiting with Oglala Sioux Tribe,
Tribal H storic Preservation Oficer. [|I'mhere -- ny
i nvol verent woul d be the Section 106 and also to |isten.

M5. SPOTTED EAGLE: |I'mfrom Yankton. M/ nane is
Faith Spotted Eagle. | wear a lot of hats, but I'"mon the
cultural commttee for I|hanktonwan, and |I'm also the TCP
coordinator. And, in fact, we're out in the field right now
So | cane fromthe field where they're doing a TCP for a wind
farm at Wessington Springs.

And it's mndful of hearing the archaeol ogi cal
qualifications of the people at the table. It's rea
interesting to open that up to look at cultural properties from
our view because they gave us this map of 3,000 acres and said
it's all done, all the archaeological stuff is there. And we're
athird of the way through the project, and we've identified
29 sites. So there's -- potentially who knows what nore is

there. So it's just --
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Like Curley said, it's a national treasure at the
site. It is just an awesone, awesone site. And hopefully the
devel opers can look at it like Curley said, as a nationa
treasure.

Also we are here to -- ny crewis out inthe field and
everybody's tied up right now with the survey, but we're here to
advocate for the inportance of that cultural treasure that we
have. [|'malso a | anguage person so ny first priority is also
to translate many of these through the | anguage because our
| anguage holds a lot of secrets. So with those sites once they
go through the | anguage they open up a whole different neaning.

So glad to be here and to represent the |hanktonwan.
Thank you.

MR. ALLEN: M nanme is SamAllen. I'mwth the
Fl andreau Santee Sioux Tribe. |'mthe econom c devel opnent
of ficer and acting THPO until we can get that position fill ed.

MR. FISHER: Good norning. M nane is Conrad Fisher
fromthe Northern Cheyenne Tribe Tribal H storic Preservation
Ofice. | becane involved in this three years ago and al so as
being the THPO by default. And so this has been a wonderfu
experience, not just being a THPO guy but al so being involved in
projects such as this.

| guess one of the primary focuses that | have is to
be part of a teamthat |'ve been involved with and that is many

of the tribes here in ensuring that there's preservation efforts
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that are being conducted and, you know, it's such a wonderful
experience to be able to sit around the table like this and
learn from many different people.

And also that this inny viewis a -- sort of a pilot
project. | nean, this is sonething that | think we're al
learning from not just froma cultural perspective but also
from a non-1ndian perspective. So | hope that everybody |istens
to each other and that we can cone up with a nmutua
under st andi ng of what direction we want to go with this. |
hope.

M5. HALVERSON. Good norning. M nane is
Pam Hal verson. |'mfrom Lower Sioux, Mrton, M nnesota.
Dawakt on (phonetic). |I'mthe THPO officer for the past two
years, going on two years.

|"mhere to support and to follow the 106 | aw and
protect ny ancestors and sacred sites.

M5. WHI TE: Good norning. M nane is JoAnn Wite.
I"'mfromthe Northern Arapaho THPO, and |'m here for the

Section 106 al so.

M5. DESROSIERS: M/ nane is D anne Desrosiers. |'m
fromthe Sisseton-Wahpeton Oyate. |1'mthe Tribal H storic
Preservation Oficer. | too amalso here to ensure the 106

process is followed. Thank you.
MR. VHHTTED: |I'mJimWitted fromthe

Si sset on- Wahpeton Oyate Tribal H storic Preservation Ofice.
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MR. RRTCHIE: Good norning. |I'mlan Ritchie. 1'm
with the Forest Service in Douglas, Wonmng, and |I'm here
because the railroad's going to go through Buffalo Gap Nati ona
G assl and here in South Dakota and Thunder Basin Nationa
Grassland in northeastern Wom ng.

MR. LITTLE GHOST: Good norning. M nane is
WIlliam Anbrose Little Giost. | amfromthe CQut Head Band of
Ft. Totten, North Dakota, Spirit Lake. | do attend all of these
nmeeting as nuch as possible, represent our tribe in which a |ot
of times |I've been given full perm ssion to, you know, nake
t hese decisions for our people.

And in order to -- getting back to the railroad, when
| was in the service | was discharged while | was com ng hone.
| got half ways honme, and | shipped everything hone. And I
junped the freight there. For two years | was honel ess, and |
rode the freight. Good transportation.

But nowadays, you know, that we have this particul ar
bi ndi ng of us between two people or two governnments. | think if
we can sit down and have respect for each other -- like |I see a
| ot of themthat stood up and spoke. That's not to disrespect
all the people that are here, especially the non-Indians. | see
sone that just sat.

| have started in this kind of work in 1962. | was
wi th Nebraska archeol ogi sts who were di gging down at Mad Bear,

excavating the Reed Village, (phonetic) which had a | ot of
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artifacts at that tinme. Wen the arny cane along or the cal vary
they found these people there. Instead of trying to go out and
make peace, they started shooting at themwth their -- you
know, with a gun. So they were making holes in the houses. So
they cane out with the truth, and they nade peace. Tonorrow
they said we will conme out and talk to you.

Know ng the people, the calvary, that night all of
them crossed the river across to relatives. The next norning
when the calvary cane out and was going to negotiate there was
nobody there.

So what ny theory is and ny way, we better have trust
in you. Be truthful. Don't speak your m nd because sonebody
has told you to speak this way. |I'man elder. | have many
years' experience. And each one of you today watch your words.
That's why we never use a peace Bible within these kind of
meetings. The Peace Treaties that were nmade during Fort
Laram e, none of themwere kept. Those are the kinds of things
that we think about, and we don't want to bring the pipe out.
So thi nk.

Also ny friends, non-Indians especially -- (speaks
di fferent |anguage).

M5. LITTLE GHOST: Al ny relatives who are sitting
anong the wasichus, I'mreally happy, and I'mjust enotional
again. W're tal king about our ancestors here. | feel for

them | know they're looking at us right now. They're trying
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to preserve our ancestral burial grounds. And | wel cone
everybody. | just feel good to be here and listen to all what's
going to be com ng about.

Anbrose and |, our life is limted on this earth. And
t he young people who are getting educated on this archeol ogy
rail road and whatever's going to happen, I'mglad you' re getting
educated so they can carry on on what they learn to save our
ancestors' burial grounds and sacred sites.

(Speaks different |anguage). Anbrose cane with a

hor seback, and he took nme back to Spirit Lake. W're going on
49 years. February 8 will be 49th anniversary for us. And |
can renenber 1965 Anbrose started archeol ogy works with the
archeol ogi sts. So he knows a lot. |If you have any questi ons,
you know, you can ask him

| have 12 wonen songs, but I'mnot going to sing any
of themtoday because I'll probably start crying. [|'mjust glad

to be here, glad to see everybody. dad to see Tim Ron has

comed out and Curley. | always tell themthat I'mglad you're
here because | didn't finish the 12th grade. | went as far as
10th grade. And | can't talk like -- | can't talk nyself out of
the hole |ike nost of you guys do. That's how | feel. That's
ny feelings. I1'mglad to be here. 1'mgoing to hand the mc

over to M ke.
MR. H S HORSE | S THUNDER: Sone of us talk our way

into those hol es.
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MR. MADSON: My nane is Mke Madson. |'mvery happy
to be here today to be a part of this process. | am an
archeol ogi st by training. | amfrom M nnesota, grew up in

central Mnnesota, St. Coud area, and have a nmaster's degree in
archeol ogy from M chigan Tech University.

One of the things | learned when | was in graduate
school is that I know very little, and |I've tried to take that
with me into ny marriage, ny father -- being a father, and al so
into ny work.

Wen | started working on this project about a year
and a half ago for Doug and for Randy we saw a | ot of chall enges
ahead of us. And we've tried to design a work program at DVKE
that deals with the archaeol ogi cal issues, the archaeol ogi ca
sites that are out there, and also the historic structures that
are out there. That's ny main job is to nake sure that there is
a work programin place and to identify people to conplete the
wor kK program

|"ma consultant to DM&E. | want to make that clear.
| think there's always been a question about that. But that is
ny role, and I will continue to serve in that role as long as
they' Il have ne. And I'mglad to be a part of this process to
see how the work plan that Cathy has put forward will help us
and hel p you be integrated into our programas well.

And we have an archaeol ogi cal programthat we have

ongoing, and there's lots of opportunities there. And | think
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we're going to go through those today as well as others. So
t hank you for having ne. And I'mgoing to pass the m c over
here to Al an.

MR. STANFILL: M nane is Alan Stanfill. [|'m senior
cultural resource conpliance manager with HDR. Sone of you may
recogni ze me for ny years at the Advisory Council On Hi storic
Preservation. Wen the Advisory Council closed down in the
Denver office | retired fromthe Federal CGovernnent, and HDR was
ki nd enough to offer nme a position on this project.

M/ role is sort of as a systens analyst. | work with
M ke and provi de suggestions and advice for how to bring the
cultural resource programforward in a very consistent and
| ogical fashion and in a way that neets the requirenents of the
Section 106 process, National H storic Preservation Act, and the
needs of all the consulting parties.

And that's what I"mhere for today is to listen to
what people have to say and to try to transcribe their concerns
and their needs in a way that's built into the cultural resource
managenent program so that everybody can walk fromthe table
satisfied with having at | east achieved everything they need.
Thank you.

MR. SPOTTED TAIL: M nane is Charlie Spotted Tail. |
represent the Rosebud Sioux Tribe. | amalso the director of
the tribes' elder treaty council. | becane involved and stay

i nformed because of the treaty inplications involved with this
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project. And |I'm happy to be here.

Thank you very nuch.

M5. SALISBURY: M nanme is Erin Salisbury. [I'man
archeol ogi st wth SWCA Environnental in Denver. |[|'ve been
involved in this project since the fall of 2006 working closely
with HDR and DM&E on Section 106, specifically with coordination
of archaeol ogical field work and reporting.

MR. CROAS BREAST: Good norning. M nane is
Elgin Cows Breast. | work with 3 Affiliated Tribes, THPO
Ofice, Cultural Preservation Ofice, NAGPRA representative,
used car salesman. | could just go on and on.

Good norni ng, everybody.

MR. CAMPBELL: Cood norning. M nane is
Robert Canpbell from the Santee Sioux Nation here at the request
of ny chairman to learn, grow, and participate. Thank you.

MR. KANGAS: Good norning. |'mJim Kangas fromthe
Bureau of Reclamation Dakotas Area Rapid Cty Field Ofice. |I'm
an archeol ogi st, been attending these neetings since 1998.
took a brief hiatus. M/ agency is a signatory to the cultura
resources Programatic Agreemnent.

The railroad will be crossing sonme reclamation
irrigation facilities in Fall R ver County, and that's ny
purpose for attending this neeting. Thank you, and nice seeing
you al | .

M5. LAROM H. M nane CGndy Larom | also work for
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the Bureau of Reclamation here at the Rapid Gty Field Ofice
wi th James Kangas. So thank you

M5. GLIDDEN: | was just thinking that nmaybe we shoul d
take a break now. Sound good? GCet to know each other now that
we know who we are. Like, | don't know, a 15-m nute break.

(A short recess is taken)

M5. GLIDDEN: Again, | appreciate everybody being
here. W want to -- we're kind of behind schedul e as you nmay
note fromthe agenda. So what we're going to do is we're going
to conbine the 9:30 to 10:15 itens into the 10:30 to 12 p. m
itens. Because nore critical than |ooking at the work plan is
maki ng sure that we make it to lunch. So we want to make sure
that we end exactly at 12 o' cl ock.

So, anyway, just to go over the agenda, we want to
| ook at the work plan that we've devel oped, defining the purpose
and need, the identification of traditional cultural properties,
and how that would tie into the report reviews and field checks
and participation of tribes and the archaeol ogi cal surveys that
are ongoing and that will continue, and the tribal study to
research traditional cultural values.

One of the things | guess | want to point out is I
think there's two key conponents. One is the identification of
the traditional cultural properties, which would be isol ated
sites or perhaps clusters of sites that would be identified by

the tribes as sites that would be eligible for the National




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

27

Regi ster under 106, and those sites are sites that we need to
identify as a federal agency in order to be able to treat them
and develop a treatnent plan with the tribes.

And then we have a second part, which is this triba
study, which would involve whatever -- | guess whatever the
tribes will want. W' ve conme up with sone suggestions about how
this -- what this would be, involve ethno-historic research,
archival research, working with elders. It could be any nunber
of things. W could build on the archaeol ogical work that's
al ready been done, that the tribal nmenbers have done out in the
field.

And as | see at the first part, the identification of
the traditional cultural properties would be tine dependant in
the sense that that would need to be done in a way that it would
work with a construction schedule, and it would be the sorts of
treatnents that would occur in the field by tribal participants.

And then the tribal study could be sonething that
woul dn't be tinme dependant that could continue on. And then out
of that study -- the study itself would allow for a sense of the
val ues, the traditional values of the entire corridor. And out
of that would cone perhaps alternative mtigation which m ght
i ncl ude anyt hi ng.

Sonme of the things that | think were brought up in the
M2A, including -- and sone of the things that were brought up

today, to assist in economc devel opnent, including tribal jobs.
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| think we have a couple of things noted here, but it could
really be just about anything. Popular publications, support
for tribally adm nistrative oral history | anguage, preservation
prograns, the jobs programfor Native Americans interested in
wor ki ng for DWRE, perhaps support for scholarship funds for
Native Anerican students interested in historic and cul tural
preservati on.

So the other part of it would be the construction
nmoni toring, which would specifically be activities that woul d
occur in the field during construction where there would be
tribal nonitors out there observing and being there to see if
there's anything -- any unantici pated di scoveries that m ght be
uncovered, including burial itens, of course.

So, anyway, going through the plan if we could go
ahead and get to the Wrk Plan For Tribal Involvenent, that's
the one from January 4, 2008, one of the things | tried to do
was work to use the plan that was devel oped by the tribes in the
Cct ober nmeeting as a boiler plate for this plan.

And | think you probably all have copies of the plan
that was devel oped in Cctober. It says Tribal Involvenent
Cctober 9 through 11. So that's the plan that was originally
proposed at the October nmeeting. And so what |1've -- |'ve tried
to do is to work with the -- with the railroad and to consider
our needs in ternms of our regulatory requirenments and to conbine

what | thought was a consensus docunent.
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Now, again, this is a draft. This is a draft. This
is sonething that, you know, | put together primarily with
assi stance from you know, our consultants. But it's a draft.
It's a draft. And so, you know, it's open to discussion. |It's
just sonething that | devel oped that | thought was a way of
getting out what we all want.

In terns of what we need as the STB as the | ead
federal agency is we have to nake sure that we conply with the
Programmati c Agreenent that was devel oped for this project and
to make sure that we fulfill the requirenents of Section 106, of
the National Hi storic Preservation Act, and that we nmake sure
that we involve tribes in pretty nuch every stage of that
process.

And on page -- let's see. W have a B, Regul atory
Requirements. On that page if | could just wal k you through
sone of the things that we are required to do in terns of triba
i nvol venent, first is the identification of historic properties
that mght be eligible for inclusion in the National Register,
including properties of traditional and religious inportance to
tribes.

So this can get tricky because sone of the
archaeol ogical sites that are eligible as archaeol ogical sites
under perhaps criterion D for informational potential could al so
be traditional cultural properties. So any treatnent plan that

we devel op for archaeol ogical sites has to be conbined with
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with -- or has to be mndful of tribal concerns about those
sites and the fact that sone of those archaeol ogical sites could
be TCPs.

And then we have to | ook at the assessnent of the
project's effect on those properties that you have identified as
being traditional cultural properties.

Let's see. A lot of this is just, you know, pretty
much the different phases of the 106 process. But | think -- |
think the main thing is we want to make sure that we have
devel oped a process -- that we devel op a process where we can
buil d upon the work that's already been done so that there isn't
any overlap but make sure that you are all involved in the
process of identifying properties that are inportant to you from
a traditional, religious, and cultural perspective.

So in terns of trying to do that, if you | ook under C,
this is the neat of what we are recommendi ng that we do. In
ternms of a process for conbining the goals, we have under
identification of traditional cultural properties, the
reconmendati on that we begin wth, as Curley had nmentioned in
the October neeting and as is stated in the tribal involvenent
pl an that was devel oped by the tribes at the October 9 neeting,
that we start with the reports that have al ready been devel oped.
There's an awmful |ot of data out there.

| think that M ke Madson probably can speak to just

t he nunber of reports that have been devel oped. But it's
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considerable up to this point. And so there's a |lot of data
there. And a lot of the information that was requested be
collected in the tribal involvenent plan devel oped by the tribes
Cctober 9 has al ready been conpl eted, things such as
phot ogr aphy, you know, background research, just a lot of the --
a lot of the basic steps have already been conpleted. So we
want to nmake sure that we build upon what's already been done
and agai n not have any overl ap.

So, again, starting with the review of the reports for
the tribes. And so we have about kind of a three-step process
that would -- we thought would work in ternms of assisting you
with identifying sites out in the field. That we begin with a
review of the reports, the archaeol ogi cal reports that have
al ready been conpl et ed.

And | know a |lot of you have already received copies
of these reports. But what we will be doing is when we send
them out we will begin the clock again, the 30-day clock. So
you woul d receive the report and then -- or if you have the
report already, we could decide on a tinme when that 30-day cl ock
woul d begin, and then you would provide us with your comments
regarding the sites that are listed in the report and provide us
with information about whether or not you think those sites are
eligible as TCPs. That would be the first step.

Now under st andi ng that you may not be able to rely

al one on the reports in every case. W have the process
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outlined as B, which is a process for report reviews with field
checks. So in that particular case you' d have the 30-day review
period, and then you would go out in the field and | ook at those
sites nore carefully to see if, in fact, they are or could be
traditional cultural properties.

And the way that DM&E has suggested that we go about
doing this is that we would provide you with an extra 30-day
period to actually go out in the field and | ook at those
specific sites that you need to further identify.

And then under C we have a process for tribes
literally actually being out in the field and participating in
ongoi ng archaeological field work to identify TCPs.

In addition to the identification of the traditional
cultural properties, which again is very nmuch tine constrained
because of the construction schedule that DVM&E has, so it's
critical that we identify those traditional cultural properties
as specific sites as soon as possible, with your help, of
cour se.

And so we need to as a federal agency al so determ ne
if those sites are eligible for the National Register. W need
to do all of that before we can even start thinking about
treatnent plans. But that's sonething that we also need to talk
about as part of this session.

In addition to that, we've cone up with this triba

study, which I know is sonething that was al so nentioned in the
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original plan, a study that woul d be enconpassing the entire
project area. And | would like to make an adjustnent also to
the wording in the plan as it is under 2, Tribal Study.

It says here that, In addition to the analysis of
i ndi vidual TCPs, this work plan provides for the conpletion of a
stand-al one study directed by STB in consultation with the
tribes. That should be changed. This should be a study that's
directed and contracted by the tribes. And so if you could
change that wording.

To assess the traditional cultural values of the
project areas. And | wote that it's anticipated that the study
woul d rely on ethnographic studies, ethno-historic sources,
archival researches, interviews with tribal elders and others
with expert information, and survey data.

So this tribal study is sonmething that | think could
be quite conprehensive and we woul d i magi ne woul d be
conpr ehensi ve and would fulfill the requirenent in terns of
trying to get at | think what a lot of people -- a lot of the
tri bes expressed were the values of the area, not |ooking at
these sites as individual sites but |ooking at the value of the
entire area in terns of its -- the heritage that you were
ment i oni ng.

| think there was sone wordi ng about that earlier
today, the preserving natural heritage treasure, an area, you

know. So this study we woul d hope woul d address that specific
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concern.

And in addition to that we have the tribal nonitoring
during construction. And that -- the tribal nonitoring would be
specific to the actual construction activities where you woul d
have tribes out there in the field during construction to
observe what's comng out of the ground, and if there's sites
that are identified, then the construction would stop. But that
woul d need to be worked out, a process specifically for dealing
with the tribal nonitoring during construction. But that
specific section is sinply for the construction phase of the
proj ect .

And then again we have the treatnent plans. The
treatnent plans would cone after we've actually identified the
Nati onal Register eligible sites, be they archaeol ogical sites
that could be traditional cultural properties or just sites that
haven't been identified as archaeol ogical sites but are
traditional cultural properties, and a treatnent plan also to
address the effect of the project on the entire area.

So, you know, looking at it fromthe perspective of
the heritage treasure, you know, this whole place as being
sonet hing, you know, that's not just little pieces but a whole
area so that a treatnment plan could be devel oped specific to
that as well. And it could involve anything. Treatnents pretty
much involve anything. And | think it's just a question of

negotiating with everyone here, particularly with the railroad.
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Alot of this would be voluntary type of mtigation.

They' ve already offered up certain types of
suggestions, as | nentioned earlier, which would be schol arship
fund, the jobs prograns, econom c devel opnent. But | know Herb
wanted to talk about that a little bit. And, | don't know, this
m ght be a good tinme, Herb, if you wanted to talk a little bit
about sonme of the treatnents that you' re thinking about.

MR. HERB JONES: |1'mgoing to actually turn the mc
over to Randy and Doug a little bit on this front because |
think there's a couple of different aspects. And | guess for
conveni ence sake, just under this mtigation and conpensation
area | think what we'd like to be able to do is discuss
mtigation conpensation and sone of the | think beneficial
aspects of the project and what it mght nean to the triba
community, things that have been di scussed as sone of you have
talked to ne about the | ast 10 years.

A coupl e of people had nentioned this norning sone of
t he jobs aspects, for instance, of the project. There's also |
think -- there are other opportunities with, for instance, DW&E
or with the consultants that | think are worth at |east touching
base on. And | just think there are a nunber of things that
woul d fall under that category of alternative mtigation.

And, Cathy, you touched on too peopl e have suggested
t hi ngs such as schol arship funds or other wetlands mtigation --

or wetlands access, sonething like that. Those are ideas
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that -- | just want to tell you from a conpany perspective and
this is looking at it -- there are a nunber of ways to treat
resources, and there are a nunber of approaches to mtigation
conpensati on that probably nmake sense.

From where we're comng fromthe -- how those
resources are used is less inportant to us than that they
address the needs out there and address that inpact. That's
what the bottomline is. So how the resources are used, whether
you use the resources in a heavy data retrieval aspect way of
doing it or whether you have those sane resources that m ght go
sonepl ace el se, the inportant thing to us is that the inpacts be
addressed in sone way, shape, or formand that it be sonething
that | think STB believes is an appropriate way of doing that.

There probably will be a ot of different thoughts
about what the best perhaps conbi nati on of approaches m ght be
for mtigation and conpensation. But, again, Doug who's with
HDR and Randy who's with DVMBE can kind of go over a little bit
on sone of the things |I think we m ght be | ooking at for
i nstance on the jobs front, sone of the other construction
aspects of the project itself.

And there's one thing I just want to go back on you
just nmentioned. And that is construction nonitoring. It's a --
the term"nonitoring" has kind of been beat around at these
nmeetings tinme and again. | just want to rem nd everybody when

the reporting is done -- when the reports are through, when the
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reports are all done, when you've got the process concluded and
the report reviews and signed in, you're still not done. You
still have all of the construction nonitoring to go. And
construction nonitoring nmeans you're going to have people in the
field doing construction nonitoring, watching the activity
that's going on, ensuring that we're conplying with things and
if we cone across finds, unanticipated or otherw se, that
there's a nmeans of addressing that with qualified people there
to do it.

But | just wanted to tell you that so as we | ook at
these -- sonetines people look at it and the conversation sounds
like we think your job is done when you get done with your
review or that's the end of any nonitoring activity that there
m ght be. That isn't the case. You have construction
monitoring for the duration of the project. And this project
has -- Randy can tell you what it would take but approxi mately
three years of construction where we woul d have ongoi ng
construction nonitoring.

But if you don't mnd, | think Randy and Doug can
touch base a little nore, give us a little nore detail what that
m ght entail .

M5. GLIDDEN: | just want to point out of course when
it conmes to treatnents that's sonething that's in the future, of
course, because there's a lot of work that would have to be done

first interns of identification to figure out what the adverse
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effects are going to be and then determ ne appropriate
treatnents

But we thought we would bring this subject up just to
give you an idea of sonme of the things that DVRE has been
t hi nking about in terns of overall conpensation package, if you
will, to address the overall adverse effect of this project,
whi ch we know are going to be considerable to cultural resources
and traditional cultural properties.

So, anyway, wWith that --

MR. HENKE: As Herb said, the construction plan is
basically three full construction seasons. It may extend a
little bit beyond that. It all depends on when we can get
started, and it's a little bit up to the C P. to decide when the
funding will be available. But for the purposes of this
di scussion, | guess we should focus it on hopefully starting
sonetinme this fall and running through three full construction
seasons endi ng sonewhere in Decenber of 2011

Wien we tal k about construction nonitoring | think
there's -- maybe we just explain a little bit. W are sitting
down in two weeks with -- we don't have a contractor in place
right now W have a preferred contractor, and we're neeting
with themin two weeks to sit down and actually sit and talk
t hrough a construction schedule. W have a rough schedul e
that's based on what we think will work. W're going to sit

with them and work on a thorough construction schedul e.
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So sonetine by early, mdsunmer, Doug, | think we'll

have a very good construction schedul e, know exactly what we

think we'll need for nonitoring going into the construction in
the fall.

And, again, | see construction nonitoring as two
opportunities here. One is the -- there's the nonitoring we've

tal ked about a ot here of the 106 and | ooking and seeing --
foll owing a grading contest and seeing what mght be on earth
when we go through a cut or fill a spot, to nonitor that.

W al so have a fairly large nonitoring group that wll
be nonitoring the contractor. So it will be consultants or
sonebody nonitoring the actual work separate fromthe people
nmonitoring for the cultural resources.

M/ guess is in talking with the contractor -- and,
again, this is all going to be firnmed up and defined. But right
now sonewhere between six and 10 major grading efforts at any
time so there's at |east -- whatever that nunber is there's at
| east going to be a nonitor of sonme sort with each of those
grading contractors to see as we're again noving earth and
changi ng the | andscape to build a railroad bed sone way to
foll ow that.

Well, also early in the process would be --

MR. CROAS BREAST: On your nonitoring and construction
you're going to need a certain anount of -- the way |'m hearing

you, you're going to need a certain anount of groups, tribal
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groups, and you're going to be doing certain projects throughout
the whole project? You'll have a nunber for us?

MR. HENKE: That's what I'mtrying to talk through
here. There's intended right now to be between six and 10
grading sites. So, again, this is all hypothetical, but let's
try to talk about this.

The west yard, which is out near Wight, is going to
be a maj or base where they'll start work. So there wll
probably be a gradi ng crew working east and working west. At
Smithw ck, which ties into our existing line and it's an
opportunity where we can get construction materials to the
contractor, there will again probably be a magjor site there
where we start work and then progress the work in two
di rections.

And then the same thing up in the Wall area because
Wall has a lot of grading. In that first 15 mles there wll
probably be a crew that starts sonewhere near Wall because again
it's a place where we can get construction materials to the site
and they'll probably grade right out of Wall and they'||
probably grade starting sonmewhere in the Wasta area and runni ng
the two crews together.

So they may start additional areas. That's why | say
sonmewhere between 6 and 10. W know there will be 6 sites when
we start, the contracting and grading starts. But what | was

going to say additionally at the sane tine we start the grading
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they'|l also start major bridge construction.

W have 68 bridges to build on this job, and ny guess
is they'Il start at least four or five of those sinultaneously.
W've got three Cheyenne R ver crossings. W've got a ngjor
crossing of Burlington Railroad and significant ones at -- we've
got the Angostura sites to deal with, one of which is a
(I'naudi bl e) pipe so we'll probably start that work.

So, again, not know ng and not havi ng worked this out
with a contractor but again | would guess sonewhere between six
and 15 sites are going to get started relatively soon in the
process.

And that nunber will probably go a little like this.
Depending on the weather. Qoviously if we've got weather |ike
this next winter, the grading contractor will want to work
straight through winter. |If the ground freezes up, he'll have
to stop. So, again, once we sit down with the contractor, cone
up with a work plan with him we can define very clearly how
many nonitors we're going to need to match his construction
schedul e.

So | don't know the exact nunber, but it's a m ninmm
of six. Probably nore like 10 to 15 when we're all said and
done woul d be ny guess.

MR. CROANS BREAST: 10 to 15 groups?

MR. HENKE: Yeah. D fferent work sites where we are

all working simultaneously. To get this job done in three years
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you' ve got to work in nunmerous spots sinultaneously and work
towards each other in three or four or five spots to close the
construction and match the tine schedul e.

As | said, the other thing we'll be doing through that
process is obviously we have a lot of faith in the contractor
we' ve selected, but we don't trust himthat nuch. So we wll
have construction nonitors out there to see that he's grading
the fills to what we said and we're conpacting the ground to
what we said and we're follow ng the best managenent practices
where we're crossing streans. So we'll have our own
construction nonitors on top of the 106 nonitors to see that the
contractor is follow ng his work.

So, again, if there's six sites or 15 sites, we're
going to have sonebody probably in each of those areas
monitoring that work. So whether we hire HDR or HDR hires
people, there's an opportunity for people through construction
to work there

The other thing, we've talked at length with -- and
our contractor right nowis proposed to be Flouranes. That's
not a guarantee, but that's who we're working with nost closely.
They estimate at the peak of work there will be 1,000 jobs
wor ki ng on the project.

Qobviously the contractor doesn't have 1,000 people
somewhere out in this area sitting ready to go to work. So they

will be looking for people to support all phases of their
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operation. And when the tine comes we will obviously try to put
people in contact with Flouranmes offices, people |ooking for
constructi on work.

|"mpretty sure Flouranmes will be nore than happy to
hire anybody qualified. And, again, there will be all |evels of
j obs from sophisticated crane operators to | aborers to support
that. So there's a wide range of jobs that Flouranmes | believe
can bring to this project at |east through the construction
phases.

And then the third elenent of that, and | think
Kevin's tal ked to several groups about this in the past, is for
us to operate this railroad -- and, again, it's not chisel and
granite yet, but our plan is to have a base of operations at
west yard, which is right -- it's right outside the -- wll be
about 5 mles east of the Black Thunder Mne. W'I|l have a base
of operations out there.

And, again, our need for people, pernmanent jobs, is
based on how rmuch business we get. So at startup we're
estimated to have about 50 jobs in the west yard. That could
grow to as high as 80 jobs as the business grows |ong-term out
at the west yard.

The ot her key significant spot, which is even -- is
|arger than that is the Wll yard. W intend to use that as a
crew change point. So crews com ng fromeast woul d change crews

there, and we're going to try to run as many crews as possible.
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And it's all based on being able to hire people, to run west
towards Wight with the train.

So ny estimate is sonewhere in the range of 80 to 90
peopl e at start and, again, depending on the |evel of business
that could easily grow to 150 permanent jobs just in the train
and engi ne side of this business.

So | think there's a pretty good opportunity on the
jobs front both short-termin a couple different ways,
construction or 106. And Mke or sonebody el se here at sone
point will talk about helping to train or find a way to train
people to be available and qualified for this work. And then
there's an opportunity at some point for long-termjob
possibilities, particularly with the DVRE

| nmean, we have a significant hiring need over the
next three and a half years. And obviously if we hire sonmeone
that's a train or engine man, there's a significant training
programthat goes with it. Qur training programfor an engi neer
is a mninmmof six nonths, and our training programfor a
qual i fied conductor, which we do all in-house right now, is
about six weeks with sone in-the-field training.

So anybody qualified that can -- again, you don't have
to be qualified. It has to be sonebody that's willing to and
has the aptitude to want to becone a train and engi ne enpl oyee.
And we do all our training in-house and significant training

prograns that go wth that for our permanent jobs.
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So that's just sone little overview, | think, of where
some of the opportunities would be as both part of the
construction and part of the permanent operation of this
railroad.

M5. GLIDDEN: Randy, you had nentioned that there's
lots of opportunities for jobs. And sone of these sound |ike
skilled positions. You know, in terns of econom c devel opnent,
| know that's sonething that was brought up a couple tines by
the tribes, but would you be in a position to actually
menorialize job training for some of the tribes to take on sone
of these conplicated positions?

MR. HENKE: For the permanent jobs, absolutely because
we have our own in-house training on how we would do that. So
we woul d go about that process -- | can explain that very well.
Qoviously we can work as a teamand talk a little bit about the
106 training that mght need to take place so people are
qualified to do the 106 nonitoring. And, again, that's what we
can tal k about.

And then | think | need to spend a little bit of tine
with the contractor and understand exactly what he's willing to
do or what we can inpart into a contract and have himdo for the
tenporary construction jobs. So | guess in honesty here,
don't have a -- | can't put that to rest right now | need to
sit and work with the contractor a little bit, devel op sonething

that he can say then here are the qualifications or here's the
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training that he would put forth as part of his contract to do
t he wor k.

M5. GLI DDEN: Yeah. Because | know as part of the MOA
there is a stipulation in there about training opportunities for
the tribes. And | think that if there are opportunities for the
tribes to be directly involved in the work and both in
short-termwork -- and | know the 106 obviously is stuff that's
definitely going to be done. But outside of that in terns of
long-term jobs and training for sone of the tribal participants,
you know, if that's a possibility as well.

| nmean, obviously 106 is sonmething that's definitely
going to happen. It's happening, and that's what we're talking
about here. But as far as those other types of jobs, working
directly for the railroad and that sort of thing.

MR. HERB JONES: Again, those are things | think we

will certainly work on and work with you on. | just want to
make sure -- Kevin | think at the Pierre neeting also tal ked
about those opportunities and suggested that -- Kevin Schieffer,

our president and CEO, was at the neeting in Pierre earlier --
or in 2007. And one of the things he tal ked about was the
opportunity for even in those tenporary jobs to devel op so that
those types of things can be transitioned into permanent jobs
| at er.

Again, that's going to be performance based. People,

you know, doing their jobs well and all of those things. But
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there will be we anticipate very good opportunities out there
and that those tenporary type jobs m ght be a good place to
denonstrate the capability to performand then transition into
per manent | obs.

| think that's really good. The one other thing I
wanted to say, we've got this category that we're | ooking at
here which is the mtigation and conpensation and on-the-job
di scussion. And that's fine.

The one thing I would like to kind of rem nd peopl e of
is the actual mtigation and conpensati on and whatever we end up
with in the end will only be done once we get through the
identification process. W have to be able to go through and
know what the mtigation conpensation is for, and the only way
to do that is to conclude the identification process.

And | hope that we can really conme to an understandi ng
about that process so that timng of all of this nakes sense.

W have adequate tinme to work through all of these things today.
W aren't going to start construction in March of this year.
We've got tine to nake sure it's done right.

And | really think that if we go through that
process -- and ny hope is that | know you've got on the schedul e
here for caucusing this afternoon, that if we can nake sure that
that process is clear to fol ks and everybody has anple
opportunity again to offer thoughts on it, that we can go

t hrough that process and nake sure that that's very clearly
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under st ood, the sequencing of it, the timng of it for reports,
et cetera.

Because that gets us to these things where we can have
real dial ogues about mtigation conpensation. Once we know what
we're inpacting and what the inpact will be then we can discuss
inreality -- we can get to the mtigation and conpensation
aspect .

M5. GLIDDEN: We've got a couple of questions here
first.

MR. PROVOST: Tony Provost with the Qraha Tribe. M
gquestion is, yeah, jobs is very good for our poverty stricken
reservations. However, you know, when you were talking about
the aspects of jobs being created for site nonitoring for tribal
fol k, now who would that in turn -- that tribal site nonitor
woul d be an enpl oyee of |'m assum ng you guys; right?

So what happens if that tribal enployee or that site
nmoni tor has an argunent with your supervisor on the job site
over some Section 106 stuff? Now being an enpl oyee of you guys
then all the sudden you're term nated, and the process
conti nues.

M5. GLIDDEN: | think part of the issue here is |
probably shoul d have gone through the entire agenda because we
do actually have a section on dispute resolution that would
specifically address that. W were anticipating having a task

force devel oped that would consist of the Surface Transportation
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Board and then DMBE tribal liaison and three triba
representatives, one of which would be definitely a Sioux
representative to deal specifically with these sorts of issues.

And it would be a basic structure to deal with any
ki nds of issues that conme up in the field so that they could get
dealt with very quickly, imrediately pretty nuch so that you --

Let's say you were out in the field and you had a
problemw th sonmething -- like I know there was sone issues with
t he performance of snudgi ng cerenonies. That there would be a
process that the grievance commttee would be able to address
this right anay so that there wouldn't be any argunents in the
field. It would be sonething, okay, |I have this issue, and then
it wll be dealt with. So hopefully that answers your
guesti ons.

MR. MENTZ: Could we get a response -- could we get a
qui ck response, though? | think that's very inportant that it's
for the record what he responds to. W can still address it.

M5. GLIDDEN: You want himto respond to that?

MR. MENTZ: MNo. | want a response to his question. |
also would like to know what the answer would be to that.

M5. GLIDDEN: | thought | just responded to the
gquesti on.

MR. MENTZ: | want this individual -- he asked hima
questi on.

MR. JACKSON: Randy and | both were | guess going to
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answer this question -- excuse ne. Randy and | could both
address this question. As far as the construction goes and
havi ng construction nonitors, you're correct. | nean, the P. A

| believe actually differentiated, you know, the tribal work
that's being done now and they're working directly as a result
or through the Louis Berger Goup and the STB but when it cane
to construction | believe they actually gave that authority or
pushed that responsibility somewhat to the applicant, which, you
know, HDR is representing DM&E in the field. W plan to have
construction people out there.

To answer the question, | nean, it's no different than
our work planning today. Randy and | have responsibility for
getting the engineering figured out and for getting the work
plan figured out and working with the contractor. But to the
extent that that work plan has to be limted by the process
that's been dictated by the P.A. and is required through
Section 106, | cannot go out today and tell M ke Madson, you
know, | don't really care what site is represented here, | don't
really care what your schedule is for mtigation or what the
plan is to get that process determ ned eligible or not.

| still have to work through the Section 106 process.
|"ve got to rely on guidance from M ke Madson and the ot her
archeol ogi sts. And at this point wwth the process that was set
in place | still have to rely on guidance fromtribes on making

that final determnation as to eligibility and then what happens
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to a particular site.

That's applicable as well in construction. |[If you
| ook at the P.A right now, it's very specific as to what
effects -- what has to happen on construction operations if we
encounter cultural resources, or we have questionabl e areas that
we're getting into, there's requirenments that we shut down the
work with, you know, a specified distance and that we go through
a process of getting a disposition in the field before we
conti nue to work.

So with respect to having tribal nonitors there,
they're going to be a part of a cultural resources teamthat's
there working with archeol ogists, and there will be a hierarchy
set up to allow that decision naking to be nade. And, you know,
we expect that there would be -- | don't want to say argunents,
but there would be differing viewioints on, you know, being
able to work in certain situations versus being able to have to
st op.

But to be honest with you, in construction -- in
general in today's construction industry on heavy hi ghway or
heavy civil projects it's no different than requirenents we get
into on wetland mtigation or even erosion control issues that
we run into in the field. W have governing provisions that
control the way we do our work both fromthe state and federa
| evel, and they affect how we conduct our construction

oper ati on.
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So in this case the argunent would be worked out to
satisfaction to nmake sure that we're in good standing with the
STB and the requirenents they've given us. And | wouldn't
expect, you know, at all for anybody to be fought over or nake
an argunent as to a particular work area.

MR. BIBLER: Let ne clarify sonething. There are two
types of contracts. There are the construction nonitoring
contracts and the 106 contracts. W'Ill go over that, the 106
contracts, this afternoon in great detail

The 106 contracts, the funding nmechanismis through
Louis Berger. It wasn't set up to that way originally, and we
had sone problens with it, but it didn't | ook appropriate to
have 106 tribal representatives being paid directly by the
railroad. So they split that out. | hope that kind of answers
your question a little bit, Tony.

M5. GLIDDEN: One other thing is | should probably
explain the relationship between the Surface Transportation
Board and Louis Berger. And | know that that canme up in a
letter that D anne Desrosiers -- if | said that correctly.

M5. DESROSI ERS: That's cl ose.

M5. GLIDDEN: Thanks. Sorry. Anyway had sent to the
Board regardi ng what precisely what the relationship is. And |
think that's a great letter because it provided us with the
opportunity to sort of explain, you know, what Berger's role is.

Because | know that there's probably sonme question as to why,
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you know, if Louis Berger's working for us why are they getting
paid by the railroad?

But basically how this works is we have our
third-party contracting relationship. And so Berger has signed
an MU with us and the railroad specifying their role in this
proj ect and specifying what they are to do and that they work
literally under the direction and control of the STB. They do
not work for the railroad. They work for us.

They are paid by the railroad. The reason for that is
sinmply that we don't have a budget for that kind of thing. And
SO we in addition to the MU, which is signed by the -- was
signed by Louis Berger and the railroad and us, there is also a
conflict of interest financial statement that they have to sign,
whi ch we al so have on record.

So just to nmake it clear, Louis Berger Goups is
basically us. They work for us. They work for the Surface
Transportati on Board.

The HDR works directly for DMXE. And any other of the
consultants that you may hear about, SWCA, these other
consultants, they work directly under the direction of the
railroad.

But Louis Berger works directly for the Surface
Transportation Board, and they assist us in terns of review ng
all the reports, going through pretty nmuch everything that is

produced by DVERE and their consultants and ensuring that it
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nmeets our requirenents.

So just to be clear, if there's any questions
what soever about that, please |let ne know But Louis Berger is
not the STB, but they are consultants that work for us. So
anyway.

Curl ey, did you have a question?

MR. YOUPEE: Yeah. | did. Let ne just conment on
what you just said. Louis Berger works for you. They are not
Ofice of Surface Transportation, but they work for you?

MB. GLI DDEN. Right.

MR. YOUPEE: kay. They work on behalf of your office
because you don't have a budget ?

M5. GLI DDEN: Exactly.

MR. YOUPEE: You just said that. Well, let ne
conti nue.

M5. GLIDDEN: Can | respond to that?

MR. YOUPEE: 1'mgoing to junp all over that. 1'Ill be
ni ce.

M5. GLIDDEN: W basically have a -- you know, naybe |
m sspoke, but, | nean, of course we have a budget. W're a very
smal | agency. However, we have 150 people working for us. W
actually cane out of one of the |argest agencies that ever
existed in the United States, which is the Interstate Comerce
Conmi ssion which originated late in the 1800s and part because

of concerns about the fact that the railroad had dom nated too
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much and had taken over in many respects.

And so there was this ICC that was created to address
concerns about the railroad having too nuch power and control.
Eventually this ICC was pretty nmuch gutted. And so we are now
the Surface Transportation Board. And our prinmary role is to
ensure interstate commerce, that interstate comerce occurs
unhi nder ed.

And, of course, one of the things that we need to do,
however, in ensuring that is to address environnmental concerns
and tribal issues. As far as the budget issue is concerned is
simply that we could do the work -- the way our regulations work
is that we could do the work, but we sinply have such a smal
staff that we encourage the railroad to hire -- we encourage the
railroad to get third-party contractors in order to assist in
doing the work. And so that's kind of how it works.

MR, H S HORSE | S THUNDER: In other words, you're
telling the railroad, | ook, we've only got limted staff, it's
going to take us 10 years to get this done unless you put
forward noney too so that we can have consultants, contractors
to get the job done?

M5. GLI DDEN: Exactly.

MR. H S HORSE | S THUNDER: Ckay.

MR. YOUPEE: Well, | don't want to go too far on this,
but | think that Louis Berger apparently has sonme qualifications

in dealing with tribes and understandi ng of that trust
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rel ationship between tribes and the Federal Governnent. There's
sone -- at |east sone understanding there; right, Randy?

MR. HENKE: Well, how do we get to Louis Berger? W
put out a qualification. The STB | ooked at it, and generally we
pi cked who we thought was nost qualified and knew this business.
That's how they ended up where they are.

MR. YOUPEE: In terns of 106? 1In terns of working
wth tribes? In terns of what as far as your criteria?

MR. JACKSON: They had to be pre-qualified by the STB
to do the type of work. W chose three or four firns through a
pre-qualified list, go through a --

MR. YOUPEE: Pre-qualified like for what?

MR. JACKSON: Pre-qualified to do consultation or work
as a third-party contractor through the STB.

M5. GLIDDEN: W have a list of contractors, you know,
that we use, and Louis Berger is one of those contractors.

MR. YOUPEE: kay. So they had worked with tribes
before this project, nunmerous tribes?

M5. GLIDDEN: Well, | think it's probably -- there

probably aren't very many consultants that have worked with this

nunber of tribes on this large of a project. | think that this
project is -- and | think that sonebody had nentioned that it's
kind of a pilot project. | don't know. Conrad had nentioned

t hat .

This is unusual. |It's an unusually |arge and
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conplicated project, and | don't think that there are nany
consul tants anywhere in the country -- |'ve worked with many
consultants nyself -- that have worked with this nunber of
degree of tribes.

So it's a learning process for all of us. It's a
| earning process for me. It's a |learning process for, you know,
a lot of us.

MR. YOUPEE: kay. GCetting back to what |'ve heard
over here regarding jobs, job opportunities, and hopefully those
are full-tinme permanent job opportunities, we're |ooking at the
future for opportunities as well. But and | heard you say that
can we nenorialize these opportunities. And we're hearing not
at this nonment.

But | would like to see sone type of initiative with
the Louis Berger or with the DM&E to initiate sone type of
package, enpl oynent package, enploynent opportunity package
instead of the tribes continuing to stinulate this in mtigation
and conpensation tal ks.

Wiy do we have to continue to lose sites in order to
gai n opportunity when everyone else is benefiting fromthis
railroad?

We're | ooking at states that are benefiting. You
know, we're |ooking at progress here, industry progress,
econom ¢ progress, and yet the tribes, you know, we have to

stinmulate this with the loss of properties that are inportant to
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us.
M5. GLIDDEN: Thank you. Scott.
MR. SCOTT JONES: Thank you. | was late. |
apologize. | really only cane back in to tell you it's al nost

| unchti ne. No.

M5. GLIDDEN: Now wait a mnute. |'ve got ny watch
right here.

MR. SCOTT JONES: |I'mon central tine. Anyway, a
couple of things that nmay be just not mnor -- | nean, may be

mnor, and then | want to cone back to see if | can follow up a
little bit on what Curley said.

" m | ooking through the docunents, the P.A and the
MOA, and I"'m-- the signature pages are not conplete. Lower
Brule Sioux Tribe signed both of these docunents. And in the
P.A it's blank. And the reason | bring it up is in reading
this there's things like affected tribes referred to, and then
there's things |ike appropriate tribal representatives referred
to.

And if the nexus between being appropriate or being
affected is your signature on these docunents, then | think we
need to get the signature issue worked out.

Whet her that neans -- because | know that we've signed
them Now on the MOA |I've had this discussion with Randy,

M. Wthrow, before. And none of us can find a signed copy of

the MOA. But | know for a fact ny tribe did a resolution, and
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nmy chairman signed an MOA before we signed the P.A.  And | know
for a fact a tribe in lahoma al so signed the MOA before the
P. A

And |'m hoping I'"'mnot wong on that. But | had
found Lower Brule listed, and it doesn't have ny chairman's
signature. And Lower Brule Sioux Tribe on page 20 of 27,
Appendi x D, page 15 has Lower Brule Sioux Tribe, and there's no
signature. Now maybe you're just going to tell me, oh, that's
because that copy was --

MR. WTHROW That's exactly what |I'mgoing to tel
you.

MR. SCOTT JONES: That's fine, but for the purposes of
a court reported neeting, that's not fine. Because the term
affected tribe, appropriate tribal representative, and other
references | believe hinge on being a signatory in sone cases to
these agreenents. And if it doesn't hinge upon that, we need to
clarify what it hinges upon.

And | know that that may be creating a side argunent
here but go ahead, Cathy, and then I'mgoing to nove on to
sonet hi ng el se.

M5. GLIDDEN: Well, there is a signed page -- as |
understand it, and, of course, |'ve recently been involved in
this project, but Lower Brule signed at a |later date so that
signature page was actually added at a later date and that's why

it's not a part of the original set of signatures.
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MR. SCOTT JONES: And I'mgoing to tell you why. And
Vi cki e Rutson (phonetic) nmay di sagree because we submtted the
signature, and it got | ost sonewhere.

M5. GLIDDEN: Could very well have been.

MR. SCOIT JONES: And |I'm back to the MOA, which is
going to be the basis of sone of our discussions of
nonnoni tori ng job devel opnent --

M5. GLIDDEN: Scott, | think that one of the things we
could do is actually go through the MOA. Wuld that be a good
i dea?

MR. SCOTT JONES: Right now?

M5. GLIDDEN: Ri ght now.

MR. SCOTT JONES: Sure. And let nme just say this. As
far as | know, only two tribes signed it.

M5. GLIDDEN: The MOA?

MR. SCOTT JONES: Unh-huh. And so I'mjust going to
suggest that you recircul ate that docunent.

M5. GLIDDEN: Recirculate for signature?

MR. SCOTT JONES:. For signature so that we can get
everybody that has objected to the railroad or whatever for
what ever reason -- you know, ny tribe respectfully opposed the
railroad for a lot of cultural and environnental reasons that we
can get on-line those tribes that are noww lling to sign the
MOA.

And I"'mwilling to junp to the MOA because nunber
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13 --

M5. GLI DDEN: Does everyone have a copy of the MOA
that they can turn to? Everybody know what that docunent is?
It's not the P.A. It's a separate docunent. There's copies on
the table if people don't have copies.

One of the things -- in ny opinion, | think that the
MDA, because it's a condition, you know, in ny mnd that's
sonet hing that we have to conply with, whether or not there's a
si gned copy or not.

MR. SCOTT JONES: Except that the MOA itself refers to
signature. Specifically that if you're not a signatory to this
docunment -- and | helped architect it as well as Curley, and
there was input from others.

There was a reason we put in here -- provision
nunber 1 under stipulation states, The provision of this MA
that expressly addresses the rights and duties and obligation of
and to signatory tribes shall not be binding upon or enforceable
by an entity not a party to this agreenent.

And whatever it says in the FEIS, | believe that this
is the overriding statenent in the relationship of us being able
to realize those things outlined in the MOA or not being able to
realize them

And | think that the signing of these docunents needs
to be concluded. And | don't want to eat up a bunch of tine.

M5. GLIDDEN: No. | think it's an inportant point.
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MR. SCOTT JONES: Because |I'd rather get to the neat
of we should be able to access. And |I'mconfused -- if we can
junp ahead, since you've conceded we need to get the signatories
down or people can refuse to sign it. And once they've refused
to sign it they cannot -- and there's a big reason.

If you refuse to sign the MOA, you can't cone in and
object to the MOA anpongst those that signed it. At the sane
time being a signatory to this MOA does not preclude you from
signing your own tribe's agreenment with the railroad.

MS. GLIDDEN: Right.

MR. SCOTT JONES: So in the instance of one of the
tribes being able to devel op an enpl oynent agreenent separate
from everybody else, this MOA does not preclude that from
happeni ng.

M5. GLIDDEN: (Okay. Melissa, can you add that -- the
MJA i ssue, can you add that up there to our bulletin board
t here?

M5. LUNDBERG  Yep.

M5. GLIDDEN: Thank you. And also an econom c
devel opnent packet .

MR. SCOTT JONES: | would like to --

MR. YOUPEE: Econom c devel opnent sti nul us.

M5. GLI DDEN:  Econom ¢ devel opnent stinmulus. Ckay.

MR. SCOTT JONES: | would like to ask just for

clarification, what does mtigation and conpensati on nean? What
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is conpensation relating to here?

M5. GLIDDEN: Can you tell nme what you're referring to
specifically?

MR. SCOTT JONES: The agenda.

V5. GLIDDEN: Ckay. As we were |ooking through this,
you know, this plan, this treatnment plan, one of the things I
think that we were | ooking at was that we obviously once we've
identified the traditional cultural properties that we have to
| ook at treatnents. W have to devel op treatnent plans, and
that's part of the 106 process.

So as part of that treatnent plan we woul d devel op
sone potential mtigation neasures. And so in ny mnd we would
have, let's say, mtigation or treatnents that woul d dea
specifically with properties that have been identified in the
field wwth TCPs, and that woul d be obviously devel oped by the
tribes, whatever those treatnments woul d be.

MR. SCOTT JONES: Gkay. And the conpensation is the
di scussi on we have yet to have on what would frame appropriate
conpensati on.

M5. GLI DDEN: Exactly.

MR. SCOTT JONES: Al right. Mving on. | get it.
Nunber 13 under the MDA on page 6 says, DM&E and the signatory
tribes will work together to develop an active recruitnment and
training programfor the enploynent of Indian people of the

signatory tribes outside the nonitoring programin carrying out
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construction activities in the building of the railroad in the
event the appropriate agencies permt a route to be constructed.
In the event DM&E obtains this authority to construct a rai
line, the DM&GE wi Il identify and recruit qualified personnel
fromthe signatory tribes for |ong-term enploynent and contract
opportunities for qualified Anerican-Indian contractors.

There's two pieces to that. One is the active
recruitment and training for the enploynent of |ndian people.
And when we wote it, correct ne if I'mwong, Curley, what we
had envi sioned was the first step being that there would be a
recruitnment and training programthat woul d get our peopl e ready
to step up to the plate for the second piece of that, which is
to becone qualified personnel for |ong-term enploynent and
contract opportunity as Anerican-Indian contractors.

That section -- and | -- at the tine | really relied
on Curley who has extensive TERO, Tribal Enploynent R ghts
Ofice, experience. That really needs to be fleshed out
somehow. Now there's a |lot of other things that need to be
fl eshed out, and we can go through all of them And | hope we
do.

But we were tal king about enploynent, and | just
wanted to nake sure that when we're tal king about enploynent as
a nonitor on the ground or as a construction nonitor that's
nmoni tori ng how construction's going that we weren't going to get

confused with this whole other notion of enploynent which neans
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that the railroad is going to actively talk to triba
governnments, tribal representation, actively devel op training
and recruitnment prograns, identifying jobs available, entry
level, md-level, high-level, et cetera, and actively help our
people -- the poorest places in the country, by the way, active
hel p our people get ready to becone qualified personnel for

| ong-term enpl oynent and contract opportunities.

So that's a point that | didn't want it to get
confused with the whol e ot her enpl oynment opportunities of
nmonitoring out in the field --

M5. GLIDDEN: You're exactly right. They're entirely

different types of enploynent.

MR. SCOTT JONES: And | just want to nmake sure, Cathy?
M5. G.I DDEN:  Yes.

MR. SCOTT JONES: | can call you Cathy?

MB. GLIDDEN. O course. Please do.

MR, SCOTT JONES: | just want to nmake sure that that

doesn't get lost in the woodwork. Because we're talking about
the life of the railroad here. Enploynent opportunities for
over the |ife of the railroad for Indian people. And we're
tal ki ng about providing the chance for our people to get
t rai ni ng.

In fact, at one tinme | asked Kevin Schieffer for a
trust account in the formof a mllion dollars to purchase a

van, vans that would help tribal people get to their place of
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enpl oyment, would help tribal people get their tool belts, would
hel p them establish a training program Now whether this ever
made it into the formal record or not, | have no idea. But,
again, we're talking about zero economc ability in sone of our
tribal communities, zero economc abilities. No cash in the
pocket. No check in the mail. Only the noney there, and in
sonme cases not even that to buy your famly a neal, basic
necessities, basic, basic, basic necessities.

So at that point -- and when we tal ked about it -- of
course, Kevin's very smart. He never commtted totally. But he
liked the idea. | renenber he said that. That's a good idea he
said, but he never commtted to it. So anyway |'mnot going to
bel abor it because | know we have a lot of other things to go
t hrough in the MOA.

But for ne the real proof of the -- the second half of
the proof of the other side of the cultural preservation and
engagi ng us neaningfully is enploynent, recruitnent, training,
and job opportunities for Indian people.

Thanks.

M5. GLIDDEN: Melissa, can you add that to the board
right now? Just go ahead and wite that up. Maybe right
underneath the other one in big blocks because that's clearly an
i ssue. Jobs. Jobs.

MR. SCOTT JONES: And contracts for American-Indian

contractors.
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M5. GLIDDEN: Ckay. Jobs and contracts for Native --
Anmerican-1ndian contractors; correct? Al right.

Ch, yeah. The signature for the local Sioux Tribe,
the P. A signature is added as Appendix C. And it is there
dated 6-9-05 and signed by M chael Jandreau?

MR. SCOIT JONES: W have to do another resolution and
sign it again.

M5. GLIDDEN: Yeah. W didn't -- | don't know why
exactly, but you're correct. There were not very many tribes
that signed on. |In fact, you're the only tribe right now who
has participated -- of the signatories that has participated in
this set of neetings. So having you here is really --

MR. SCOTT JONES: Can you say that again?

M5. GLIDDEN: You're the only tribal signatory -- the
only tribe basically that's -- who has signed this Programmatic
Agreenent that has attended these neetings.

MR. SCOTT JONES: You nean this neeting?

M5. GLIDDEN: Any of the neetings since we initiated
this process. W had -- the other signatories were -- the
Pawnee Nation of Wnnebago, Tribe of Nebraska, and what was the
other one? The -- wait a mnute. There was one other. There
were three.

M5. HALVERSON. Lower Sioux never signed.

M5. GLIDDEN: Ckay. The Pawnee Nation of Gkl ahoma and

t he Wnnebago Tri be of Nebraska.
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MR. SCOIT JONES: And then Lower Brul e.
VMB. G.I DDEN: Yeabh.

MR. SCOTT JONES: | think that that's really inportant
that that -- the nexus of this discussion kind of hinges on how
you're interfacing with the tribes, and that is -- granted, it's

inthe FEIS, it's in the record of decision, blah-Dblah-Dblah,
but, | nean, you -- this is what was worked out as how we
interface on these issues. And you don't have all the
signatures. So -- already agreed you're going to --

MR. SCOTT JONES: | think it's inportant -- again,
there are references to affected tribes and appropriate tribal
representatives, and let ne |look at the definitions here.

M5. GLIDDEN: Ckay. Scott, if | could -- just on the
interest of --

MR. SCOTT JONES: Tine?

M5. GLIDDEN: And I know this is an inportant point,
but can we go ahead and agree to discuss this in sone detai
tonmorrow during the discussion period? Because there wll be
plenty of tinme for that.

MR. SCOTT JONES: Yes. O 1'Il look at the
definitions and cone back and in brief formaddress it on the
record for you.

M5. GLIDDEN: Just |look at the agenda. W do have an
opportunity tonorrow to have an open di scussi on which would be

between 9 and 12 and in which we can tal k about any kinds of
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i ssues, concerns we may have about this work plan, including the
P. A. issue.

Who has a question?

MR. EAGLE BEAR: Yeah. | guess | just wanted to quick
comrent. Scott brought up a point about signatory and the
authority that they have.

From what |'mhearing is, you know, if any tribes that
didn't sign, they can't come back after the fact and object to
this MOA. Now I don't know how you're going to hold this from
this day forward. Are you going to expect a consensus from al
the tribes' signature on this MOA? O are you going to go with
one or two tribes that signed and you're going to work with
t henf

And if we cone as a nonsignatory, then where do we
play? What role do we play? | guess if this is going to be
di scussed tonorrow, that's fine too. But it was an issue that
was brought up. It created a question for nme. And | want
clarification.

M5. GLIDDEN: Melissa, can you nmake a note of that so
we can address that tonorrow?

M5. LUNDBERG  Yep.

M5. GLIDDEN: Thank you. | just want to go through
the rest of the agenda and the rest of the work plan so we can
get through that. And then we're going to go ahead and take a

break for | unch.
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W al so have a process for project training which we
think is really critical so that prior to initiation of the
field work we would host -- the board woul d host a nunber of
trai ni ng sessions.

MR. EAGLE BEAR: Excuse ne. | have another question.
| know you're going -- | kind of canme back in the neeting |ate,
but |I'm assum ng you' re going through the Wrk Plan For Triba
| nvol venent right now?

M5. GLIDDEN: I'msorry. Yes. Let's get back to the
Wrk Plan For Tribal Involvenent and page 5.

MR. EAGLE BEAR: kay. And | have a question, and |I'm
assum ng that you' ve already -- you have discussed the treatnent
plan. And maybe the question was al ready asked.

Going back to the mtigation neasures such as triba
cerenoni es for those sites that cannot be avoi ded shoul d be
conducted in a phase approached to neet the project construction
schedule. And then it kind of outlines the treatnents to
address adverse effects to sites that cannot be avoi ded could
i nclude but would not be limted to. And | think this is where
j obs were nentioned.

Could you clarify this now?

M5. GLIDDEN: As far as the types of treatnent plans?

MR. EAGLE BEAR: Well, going back to sites that can
not be avoi ded.

M5. GLIDDEN: Well, we have a -- and, of course, the
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engi neers can talk nore specifically to this, but we have a
route right now that's been laid out through the NEPA process
basically, and there are a nunber of other alternatives were
| ooked at. And the route was noved in certain cases based on
input fromtribes to address sites that are significant.

But obviously sone sites are not going to be -- we're
not going to be able to avoid them And so there may be TCPs in
the way of where the railroad's going to be constructed. And so
obviously that's going to be an adverse effect on those sites.
And so the treatnent plan would address how those sites would
be -- you know, would be treated. And that would be up to the
tribes.

| mean, obviously archeologists like to dig up sites,
you know. They like to do data recovery. And that's one
option. But there mght be other options |ike performng
ceremonies or -- | don't know. It could be anything. And we
were just throwi ng out sonme ideas here, but it would really be
up -- | think up to the tribes to decide, you know, precisely
how t hose sites would be treated.

MR. EAGLE BEAR: (kay. | guess -- again, Scott
brought up a good issue that it's in the MOA. But then now if
we can't -- a site that cannot be avoided in the work plan is --
basically it looks to ne that you're going to use that as a
paynent for error in creating jobs or support for schol arship or

support for a tribal admnistrator, oral history or |anguage
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preservation program | nean, it's like we're -- their going to
pay for sonething that -- a m stake was nade so they're going to
pay for it.

M5. GLIDDEN: M stake was nade?

MR. EAGLE BEAR: | don't know. Maybe I'mlosing --
maybe |I'mkind of |ost here but sites that cannot be avoi ded.

M5. GLIDDEN: Well, | nean, Herb, do you want to talk
to that from an engi neeri ng perspective, please.

MR. HERB JONES: Yeah. And | think I know where
you' re comng fromon that, Russell. And | think that was it.
The final route was approved. CObviously there will be inpacts,
and there are a nunber of ways that you can deal with inpacts.
But the idea is to where you can't --

| mean, if the railroad's going to be sonepl ace where
it requires the renoval of sonething that was there before, then
you have to | ook at what you do to offset that sonehow. And
there's a nunber of ways that you can | ook at that treatnent.

It mght be heavy on data retrieval, taking things out,
artifacts, whatever. That may not be the ultimate solution to
it.

But there will be unavoidable sites where the railroad
will go through. And there's got to be a decision nmade about
how best to deal with that.

| want to rem nd everybody that fromWll to eastern

M nnesota everything essentially is within our existing right of




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

73

way where the railroad operates its |lines today. There's an

of fset alignnent between Pierre and Wall for areas. It's stil
generally within the right of way that we have today. And then
fromPierre to eastern Mnnesota you're wthin our existing
right of way again. Not entirely but alnost entirely within
where we operate today.

The inpacted area generally speaking nostly is in the
new build portion when you go from Wall around the southern
Black HIlls and into Gllette. That's the area that you woul d
i kely have an unavoi dable -- we have a route that's been
approved and been through the process. You've got a route --
there is sonme -- and | think Doug and Randy have tal ked about
this in the past.

There is sone but very limted wiggle roomon what you
can do in that area. But that's where we have to come up with
STB's answer to whatever that ultimate treatnment is and that
mtigation and conpensation. But there would be -- wthout any
question there will be historical and cultural sites that the
railroad tracks will be going through that there needs to be
sone resolution to that. Wat is the best way to offset that
i npact ?

| hope that's accurate.

M5. GLIDDEN: No. That was good. Thank you.

MR. EAGLE BEAR: Yeah. And | guess ny question would

be, for exanple, if this took place, it happened, support for
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schol arshi p. You know, how much are you going to allow? You
know, we should put dollar anounts in there like $10 billion or
sonething like that, you know. W've got to be realistic, you
know. Wiy get a dollar when you can get $10 billion.

MR. HERB JONES: And | just think that's where --
that's the point | was trying to nake earlier, Cathy, is | think
what we have to know is kind of in the global sense is what the
i npacts are. And the only way we're going to know that is to go
through this identification process. And to know from one end
to the other totally what we're tal king about, then we can cone
up with sonme kind of global approach if not site by site to what
you do to address particular types of sites that you woul d have
out there.

But that's what | was saying before. | think you have
to be able to go through this |I.D. process, bring that to
conclusion so we know what we're dealing with so you can get to
your $10 billion answer.

M5. GLIDDEN: Well, if you look at the P.A., it really
sort of outlines it in the order in which things would occur.
You know, you identify the sites. You determne if they're
eligible for the National Register. You decide if there's going
to be inpacts and what kind of inpacts. And then you devel op
treatnent plans to address those adverse effects to those
properties.

So we have to get to that point before we can really
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devel op the treatnent plans because we have to know what the

i npacts are going to be before we get to, well, a billion dollar
trust fund or sonmething, which I really -- | think that's a tad
bit unlikely.

MR. YOUPEE: Yeah. But you have to distinguish those
two. You have to distinguish those two. The inpacts regarding
sites, the inpacts for economc stinulus. One should hold the
ot her one up.

M5. GLIDDEN: | think that what | was hoping in terns
of developing this study, this tribal involvenent work plan, is
a two-pronged kind of mtigation package. One in terns of that
we deal with treatnments for those sites that can't be avoided.
And one that would deal with the overall inpact of the project
on the entire area in terns of the val ues.

And so, you know, | think that that -- that those
i ssues are going to be addressed through the treatnent that
woul d be addressing the specific sites that are identified in a
field that can't be avoided. And then mtigation for the
overal | inpacts, which would include potentially, you know, the
types of things that you were tal king about in terns of job
training and so on. | nean, we've already got it in the MOA.
And | know it wasn't signed.

MR. SCOIT JONES: Yes, it was.

M5. GLIDDEN: O apparently, okay, it was signed. |'m

sorry.
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MR. SCOTT JONES: We'll say it's disputed. 1'll agree
with you.

M5. GLIDDEN: Ckay. There's sone question about it.
The fact is it's still a condition in the environnental

docunent. So it's there. 107.

Pam

M5. HALVERSON: You also need to put in there -- for
the sites that have been destroyed in Mnnesota that aren't
on --

M5. GLIDDEN: Hang on, Pam |'msorry, but we won't
be able to hear you.

M5. HALVERSON: | can yell real loud. ay. You're
tal ki ng about the sites that are -- how you're going to mtigate
and deal with the sites that you can't avoid.

What about the sites in Mnnesota that have been
destroyed that DM&E has already in the past done? And what
about those sites? Wat's going to happen there?

M5. GLIDDEN: They have to be considered. | nean,
there were inpacts to those sites. Those inpacts have to be
addressed in ternms of the mtigation factor and treatnent plan.

M5. HALVERSON. Ckay. They were surveyed by an
archeol ogi st, and they were docunented. They were docunented as
potential sacred sites. But then DVMEE cane in and built their
trestle over the creek and filled it in with a burial nound. So

how are you going to conpensate for that?
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M5. GLIDDEN: Well, that's a question that | think al
the tribes need to conme together and deci de upon. | nean, one
of the things we've got going today is a tribal caucus. And
that will be an opportunity to discuss exactly those sorts of
I Ssues.

Ckay. W have a bunch of hands up. Wose hand cane
up first?

MR. HERB JONES: This is on the sane question but --

M5. GLIDDEN: Can we get the mcrophone to Tin? Tim
can you talk | oud?

MR. MENTZ: Just for the record, Tim Mentz,

Standi ng Rock. And |I'm hearing a nunber of things -- a lot of
things that are dealing with your subject of mtigation.

Russel |, they are proposing certain things to mtigate
them to offset or -- in order -- what you're saying, putting a
price tag on those types of areas that we're mtigating are
going to be destroyed. At |east |I'munder the understanding
that's the way it's going to happen. And they didn't tell you
very clear, they're bouncing around it, but basically this is to
offset. This is what they're proposing in lieu of mtigation
for the mtigation process.

Again, there is certain ones that have signed these
docunents, certain ones -- particularly the P. A, Just bearing
in mnd that, yeah, we have yet to sign that. W probably wll

take a |l ook again, if you're going to circulate it, whether
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we're going to sign that or not.

But, again, ny point, one of the points | wanted to
rai se was sone of those areas out there in knowi ng that you have
an established route and it's going to go through certain areas,
sonme of themwe can't put a price tag on. And sone of the
reasons why |'msaying that is because it's an inherent
responsibility and sonething | think the academ c side will not
understand right now.

Quantifying spirituality, that's what | call it.
Basically mtigating spirituality now W' re tal king about that

and putting a price on it, and I"'mreally in total disagreenent

with that. | think there can be sone types of econonic
pushes -- you've got it up there as far as doi ng sone type of
econom ¢ structure to address it. | think we better be really

clear that we separate that frommtigation or the process of
mtigation.

If 1"'mgoing to sit here and listen to your
consultants, also you addressing mtigation through a price tag,
then | guess that's going to be one of the thing that we're
going to have to address today in the tribal caucus.

The MOA that's sitting here right now, it's not
changed any bit. But, again, there's reasons why certain tribes
still have not signed the P.A or that MOA, sinply because of
t he unresol ved issues we have raised in the past.

Ri ght now this whol e discussion is dom nated by noney.
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| want to get back to what you were calling the I.D., the |I.D
pl an, you know, because that's what's going to drive it. And
that's, again, what we're going to talk about dollar anbunts
when we mtigate it. But we're not to that yet. W haven't

| ooked at the whole route yet for TCPs. And in this docunent it
says tribes hurry up and get on the TCP process.

| can understand what you're saying there, but, again,
we as tribes would need to tal k about that.

M5. GLIDDEN: Tim this is an open discussion, and the
whol e point of this discussion is to get your -- you know, your
opi ni ons about --

MR. MENTZ: Can | finish ny opinion then?

M5. GLIDDEN: [I'msorry. | thought you were finished.

MR. MENTZ: No, I'"'mnot finished. | think the issue
that ny relatives here are talking about is very relevant for ne
to address it. And, again, what |I'msaying is that for the
interest of our tribe, me recommendi ng sonething back to the
tribal governnent, |I'mgoing to have to really be very clear on
those types of |evels now that are being established in this
project that's going to play into a lot of the other projects
when we start saying we're putting a price tag on mtigating
certain areas. That's what we're doing.

And not to belabor it. | think we'll discuss that.
And | want to bring this up during the caucus this afternoon.

But, again, | respect those tribes and if tribes are going to
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sign on, that's fine. | wholeheartedly support that. But when
a tribe does not sign, and that's back to Russell's question of
being a signatory, you cannot preenpt -- you cannot -- better
yet, you cannot walk away froma tribe that's interested for
one, that has an inherent responsibility, two, that has treaty
ties to the land, that's three, that's within our abori ginal
honel and, ancestral honel ands.

And now to see -- for ne to sit here and see that it's
continually woven that if you signed this as a signatory, you're
getting all of these rights, that's not negotiable to the
Standi ng Rock Sioux Tribe. That's not even a mtigative
process. It's not.

And | think the tribes that are sitting around this
table should at |east respect what |'m saying. You don't have
to agree with nme. You don't have to even appreciate what |'m
saying. But what I'msaying is let's take this back, and, yes,
we will talk about this. Because |I've got sonme problens with
when we start mtigating sacred sites.

The issues that cane up this past sunmer, | nean,
that's a whole different concept of how do we di scuss these
types of inpacts going on to these types of sites that we know.

And |'m | eery about m xing noney with that when we
start tal king about the spirituality of our tribes. Qut of
respect for nyself and the individuals that are at hone in our

bands, our four bands, our reservation, and thinking about al
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of these other individuals that are sitting around here, | think
that's inportant for us to cone to terms with. Because
obvi ously we haven't yet.

And | respect everybody's interest here. And how they
play that out, that's fine if you want to sign. But | guess for
the inportant part of ny presence here and understanding the
MOA, we will discuss that again. The P.A , we'll discuss that
agai n.

But the biggest issue we have right now is when
federal agencies, the |l ead federal agency, pushes those
determ nations to SHPO and within that course -- |ike those
docunents there that just got put there on the table today, |
haven't seen those yet. You're squeezing us on tine as far as
review, offering coments.

| know maybe -- | know you're reacting to ne, but |et
me just finish. And providing adequate review enough for nme to
sit here and talk to you about them But, see, the tribes here
fromwhat | understand at least in ny [imted invol venent, we
haven't sat and di scussed how we're going to put a price tag or
mtigate certain sites. And we all have a feeling about our
spirituality of what we should be doing correctly and conducti ng
ourselves in that manner to try to nake the best decision for
our generations at hone.

And finally I will say that, you know, these types of

areas that you're comng through, you know, everybody forgets
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about this. And maybe they don't. Maybe we just don't talk
about it enough. But sone of these sites are the genesis place,
the genesis areas of our spirituality. And for site types to be
there in that condition in that particular area, particularly of
t hese areas now that when you are tal king about a corridor
that's already fixed, there's no way around sone of these
certain areas, that nmakes it very difficult for us as triba
people to agree on what's the mtigative approach.

Right nowit's nostly data recovery fromwhat |'m
seeing, sinply because, yes, you're saying exactly what's
witten in here is that we're going to blow through it. But in
the nmeantinme we're going to offset these things wth enpl oynent,
which is really good. That's fine. Sone of the tribes' reps,
that's what they wanted included in these things. That's fine.
But there is going to be sonme of us that nmay not agree even with
our own relatives. And that's fine too.

But the point is is that when we start putting
docunents together and the only interest that you see across the
table in looking at nme is that you need to consult with ne and
it doesn't reflect anywhere in the final docunents, then we have
a problemw th us raising our issues to that |evel of conpliance
to 106.

In other words, you're going to have to cone to the
St andi ng Rock Sioux Tribe and say what's areas that have

religious and cultural significance? Wat areas do you deem are
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inmportant to your tribe? And that's the discussion | want to
get to later today. O at least we should try to address it
sonmehow. Because it's getting back to the mtigation process.

And | hate to see this is going to be tw days of
di scussing mtigati on because I'l|l probably |eave then.

I ndi vidual s here can discuss it, but, again, for the purposes of
MOA right nowwe will not sign that. And that's our right. And
| hope the tribes respect that.

And the P. A, because it's not been signed by the
St andi ng Rock Sioux Tribe, we still have unresolved issues with
the P.A. That's why we won't sign it. But it's hard to sit
here, to not be a signatory or engaged in a conversation |like
this because for ne it's a repeat of what the Corps of Engi neers
did. They exclude tribes. Oay. That's all right. You' ve got
your differences. W'Il turn our face. W'Il look at this
tribe.

M5. GLIDDEN: W want you invol ved.

MR. MENTZ: | understand that. But what |'msaying is
that process is continuing on. And every one of them probably
can agree with ne that these issues continue to cone up with
t hese types of projects, and we need a tribal caucus to decide
sonme of these things, not to have you decide that. W should do
t hat .

M5. CGLIDDEN: | agree.

MR. MENTZ: And finally what I'Il say is that, you
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know, the process itself, if it's not working, you have to prove
that you provided an avenue of at |east alleviating those
concerns | have with the Standi ng Rock Sioux Tribe.

You have to do that. Part of 106. Part of you com ng
to nme individually as a tribe and saying, Tim vyes, | understand
your concerns. How can we assist in the process? Mybe you
can't. And nmaybe we wal k away wi th never getting nothing
resol ved.

But the point is is right now you've got a docunent
that has a few signatures, that sone of these tribes have not
been signatories also, and you're precluding us. You're taking
us out of the process just by currently what's sitting in front
of us right now And if that's the mtigative approach -- and |
would like to see the 147 violations or the issues that canme up
or what was stated earlier at the begi nning because part of that
was -- you said one of the issues was this process.

| would like to understand what all came up in the
Eighth Grcuit Court and understanding that now. Because | need
to have an understanding of maybe I'mcomng fromthe wong
direction or maybe I'm not nmaking the right decision and |'m
maki ng the wong recommendations to the tribe. | need to
understand fully.

M5. GLIDDEN: Al right.

MR. MENTZ: So | guess that's where |I'm |l eading to.

And when we get to that | would really |ike to address | guess
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two questions | have. But in the point of what we're doing
right now just for the matter of fact and nmaking it clear, |
don't agree with putting noney to offset a mtigative approach
to destroy. That's never been our process. |It's never been ny
position as a THPO for Standi ng Rock.

And | want to tal k about how you're going to put price
tags on sites. Because that's what's going to happen. And the
whol e picture -- and the whole picture we're tal ki ng about
mtigation -- you can tell nme right now that I'm wong maybe.
That's fine. But there is four areas there that you're offering
a process, a scholarship and the rest of themto offset part of
the mtigation. That's what it is. And that's what Russell is
guesti oni ng, asking the question about.

So, again, | nmean, just to be clear, | would like to
nmove on to where we're getting away fromthis dollar and cents
t hi ng.

M5. CGLI DDEN:  Sure.

MR. MENTZ: Because mtigation conpensation, it's a
whol e new appr oach.

M5. GLIDDEN: It could be anything. Anything. It's
open.

MR. MENTZ: | understand that. But |I'm saying what's
currently here right nowis mtigation and conpensati on.

M5. GLIDDEN: Well, it's just -- those are just words.

The bottomline is is that it could be anything, anything.
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There's no limt in terns of --

MR. MENTZ: Thank you.

M5. GLIDDEN: Creativity or any thoughts that you have
about what you think should be done. | nean, you can't put a
price tag on those kinds of sites. O course not. And we
understand that. So that's why we need -- we need your
expertise to understand precisely what needs to be done. Even
if it's just between you. Even if we don't even know what it
is. If you go out there and do it individually. If it's
confidential. |It's open.

And, you know, | really appreciate your expressing
t hose concerns because they're inportant. Thank you so mnuch.

W need to break up this discussion. But it is
[unchtinme. W're actually 10 mnutes late. So, Scott, did you
want to say sonethi ng?

MR. SCOTT JONES: Actually | think Faith was before

M5. SPOTTED EAGLE: Thank you. Ckay. | just had
three cooments here, and I'mgetting older so | want to get them
on the record before |I forget them

One is the protocols in tribal belief systens. And
| know you have the cross-cultural training thing down here.

And | can't renenber who nentioned earlier about whether
Louis Berger had that conpetence to be able to do sone of those

things. And I just wanted to share sone of the things fromthe
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field that point out the need for that.

One of the strong beliefs and know edge and awar eness
that we have is when you work in these sites you don't use any
substances. And we had an instance -- | know the western crew
cane across that also. But we had an instance when we were in
the M nnesota area when our crew was out there one of the arc
peopl e was drinking heavily from whatever conpany that person
was from And the crew was concerned about it. And that's an
exanpl e | suppose of dispute resolution on the ground trying to
figure out what to do and who does what .

And so they were disturbed about it, and the next
norning they went out in the field and it was pretty cold,
extenuating circunstances and this guy prior to that
happening -- this is the second issue. The conpetence and the
time that you do these things. And this is no reflection on
gender one way or the other. You take it the way you want.

But our nonitors were out there standing there, and
the role is not to dig. And so we have this female arc that is
trying to get this shovel in the ground, and she can't get it in
the ground. And so she's junping on this shovel, and she can't
get it in.

And our crew is standing there thinking, oh, ny gosh,
this lady can't do this. Wat do we do? W felt really bad for
her. She's trying to do her shovel test and she can't even get

it in the ground.
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One of them -- he conprom sed hinself because we do
not dig. And so he went over there, and he hel ped her with the
shovel. He said, | don't do this, but you should be able to do
this and she couldn't do it.

So that's a level of she couldn't even do her own
shovel test. So that was disturbing to them So we nmade a note
of that when we gave the report | think to M ke.

The second thing on the protocol regarding the
i ndi vidual that was drinking, that same norning he went out, and
the crewwas a little bit |leery about that. Because they know
the circunstances. They witnessed this before. He went out,
junped on the shovel, and he broke sonething in his leg. It
popped. And then he wal ked off the field. And so then the crew
said, see, that's what happens.

And so those are the kind of things that we know after
being out in the field that you do not do that. So that was an
actual instance that we w tnessed.

And then the third I wanted to say, and | guess we'll
el aborate on this later, is that | don't want to rain on your
parade with the archaeol ogi cal evidence, but | probably wll.
Wien we do the TCPs we don't use your data, and we don't | ook at
the arc stuff. W take the maps and nake note of where they
are. But we do it wthout the arc stuff.

W go out and do it first. W don't want it to

prejudice us. W don't want it to mslead us. And we did
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that -- we already have a history of doing that. W' ve done the
M ssouri River, portions of the Mssouri R ver, and we'll be
going fromFt. Randall to Gavins Point this sumer. Currently
we' re doi ng one.

But, like | said, in the arc nap that we used they
m ssed conpletely areas that are just obvious to us. So your
data fromyour world view doesn't nean that is -- and so if we
were to be involved from our approach, our team we would go out
first before examning all of your data. Then it would speak to
us. So | wanted to nake those comments.

M5. GLIDDEN: Faith, is there any way that you could
be involved in the cross-cultural training, given that you've
been out there?

M5. SPOTTED EAGLE: Yeah. W'd have to talk nore
because | don't want to be -- 1'd have to know [I'ma little
bit leery so we'd have to talk nore.

MR. SCOTT JONES: For the sake of the group I'lI
refrain from making ny comments until after lunch. Thank you.

MR. HENKE: We're enploying those people. And we're
paying for them And if sonebody was out there drinking and
it's a concern, raise it to the highest level. W have sone
very, very strict rules in our conmpany over drinking. And if
we -- you know, soneone give ne the nanme and we'll sort that.
Because that is not going to go on. | can guarantee you that.

M5. SPOTTED EAGLE: W did do a witten report.
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MR. HENKE: Do we have a nane?

MR. MADSON: Yes. | do, and that person will no
| onger work for that conpany or us.

MR. HENKE: Ckay.

M5. HALVERSON: | was in the field sonetinme when | had
an opportunity to be out there, and | requested the archeol ogi st
there to have her crew, you know, not to -- you know, about
drinking. And she said she didn't have authority over her crew
after hours. So | don't knowif -- you know --

MR. MADSON: This is an issue that's been brought up
repeatedly over the past several nonths since Novenber.
Internally we have addressed this with our conpanies -- or
contracting conpanies that there is a definite need for
nmoder ati on when these folks are in the field because of nmany
i ssues which they don't understand.

The training that we're going to do or hopefully wll
do here in the future as part of the work plan will address that
very issue: Wat it nmeans to have used the night before and
wal k onto a site that next day. O not be in the right frame of
m nd not just for visiting a site but also doing their work. So
this will be addressed.

M5. GLIDDEN: Yeah. | nean, the bottomline is we
have to devel op a set of protocols, make sure that the kinds of
things that happen out in the field don't happen again and that

your concerns are addressed and we have a protocol before we
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even go out there to ensure that these things just don't happen.
That's part of this training aspect. Because we know -- | think
in a way, though, having had people out in the field recently
was in a way hel pful because it highlighted what issues are
going to be comng up so that we can -- we can sort of be
preenptive and address those before the tribes go out again.

So please bring any of those issues to ny attention,
and we'll include those in that cross-cultural training. So
| et's have |unch.

MR. EAGLE BEAR: Just to finish up on this, we had a
meeting in Pierre, and | think we requested the presence of --
M ke and Doug. | think the head honchos here. They all showed
up. And that issue was brought up there too.

MR. MADSON:  Yes.

MR. EAGLE BEAR: Wiat happened on that? You said you
were going to go back and take care of it. Wat happened with
that issue?

MR. MADSON: Yeah. W discussed it, of course, the
head honchos and |I. And going back to our contractors, the
managenent of those contractors and letting them know what we
had heard fromyou, fromthe people in the field, and al so
telling themthat this was not acceptabl e behavior.

The responsibility that -- as Pam had nentioned, the
contractor who nentioned she can't govern what her people do

after work, well, that's not entirely true. And we recognize
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that, that they are responsible to show up -- to do their work,
and they have to be in the right franme of m nd and have the
ability to do their job. [It's performance-based nmatter. |If
there are performance issues that happen in the field, and
that's one of them if they're not capable of performng their
work during that day, that will be addressed.

MR. EAGLE BEAR: This particular incident, was that
addr essed?

MR. MADSON: Yes.

MR. EAGLE BEAR: \What happened?

MR. MADSON: Yes. That person will no |onger work for
t hat contractor.

MR. EAGLE BEAR: | think before we break for |unch.

(M. Little CGhost says prayer)
(A lunch recess is taken)

M5. GLIDDEN: W are going to get started. W want to
make sure there's tine for the tribal caucus. So we want to get
going again. And Dave Bibler is going to talk a little bit
about -- before we start Scott will ask his question which he
wasn't able to ask. He was kindly gracious to wait. Ckay.

MR. SCOTT JONES: Thank you for |unch, whoever, STB
DM&E, |.C., whoever. It was good. | appreciate that.

| actually don't have a question, but | do want to
just point out a couple of things. And then, of course, |'l

probably have to point them out again because we don't have al
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the participants back. But the Progranmmatic Agreenent -- just
to clarify, the Programmatic Agreenent is signed between federal
agenci es.

If you | ook at your Programmatic Agreenment, it is
bet ween si x federal agencies. And sone tribes, including mne,
fought very hard to get tribes listed as invited signatories.

Wiy? Because in the beginning the agencies didn't
want the tribes to sign the P.A. | think it's inportant that we
have a historical understanding of this docunent. Tribes were
not signatures to the P.A. Only the federal agencies were. And
it took a lot of fighting to get us to be allowed as invited
signat ors.

And | mght add the Medicine Weel Coalition, the
G ay Eagles, the Treaty Council, were all part of that battle so
that they could becone signatories as well.

| don't advocate anybody signing or anybody not
signing. | don't. That's just bad policy. Wat w didtry to
do with these docunents -- and, by the way, these docunents were
not, Cathy, created in a vacuum These docunents did not just
fall fromthe sky. These were created with hard work and peopl e
appl ying thenselves in a process that started in 1999.

You need to be aware of that. Al the tribes were
mai | ed these for cooment. Al the tribes were asked to sit at
the table and anend them and fix them and bring forward your

comments. Here we are in 1999, 2008. By the way it's nine
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years this nonth.

This started in January in WIIliston,

North Dakota in 1999. N ne years |later we've had anple

opportunity to pick this apart and put it back together.

However ,

|"mvery pleased to state that we can fix

what ever people are objecting to, but people have to be

speci fic.

There is a section, if | can find it again, that's

cal |l ed anendment .

|"mon the P.A. And it's on page 13 of 27 or

under Appendi x D, page 7. Signatories to this agreenent may

request that it be anmended whereupon the signatories wll

consult in accordance with 36 CFR 800. 14 to consi der such

amendnent .  Agai n,

the signatories are the federal agencies.

M5. GLIDDEN: Well, and the tri bes.

MR. SCOTT JONES: The invited signatories are the

tribes, the Gay Eagles, the Sioux Nation Treaty Council, the

Medi ci ne Wheel Coalition, and others | may be forgetting.

M5. GLIDDEN: Scott, if | may --

MR. SCOTT JONES: And if | can just go on, okay?

Anybody on that |ist can ask for anendnent. Ckay. |If there are
objections to this P.A, it can be anended.
However, as a tribe that signed -- that's what |I'm

representing here.

|"msitting here representing a tribe that

signed this sonme tine ago. And | can't advocate or not advocate

for others to signit. But ny tribe did sign it, and that neans

somet hing. Ckay?

And |"mnot going to allow that signature to
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be denigrated or belittled because we put a lot of work and
effort and a lot of thought into signing this.

| don't tell anybody what to do. | don't say don't
signit, do signit. That's not why I"'mhere. |'mhere to see
that the terns of these agreenents are held up. That's why we
signed them That's why we sat at the table. That's why we've
been involved for nine solid years.

You need to know that, Cathy. You can take as nuch
comrent that you want from anybody in the world, but there are
peopl e that need to be given the due respect who did sign this
agreenent, who did fight those fights, who have been invol ved
and commented and sat at the table and put a lot of effort into
it.

And I'lIl say that over and over again because that's
just what you call good form It's basic inter-governnental
relationship building. Good form And we put a lot into that.

Moving on to the MOA --

M5. GLIDDEN: Can we go back to the P.A just so | can
addr ess your questions?

MR. SCOTT JONES: Sure we can. But let ne just finish
this, please. The MOA was devel oped because the tribes could be
a primary signatory to this MOA. It covered everything that
could not be covered -- there were so many argunents about 106
and 110 and the P.A. can only cover this and that.

So we devel oped an MOA to cover those things that were
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of concern to the tribes or at least tribes willing to involve
t hensel ves. Things |iken endangered species, training,

enpl oynent, devel opnent, the devel opnment of our perspective on
hi story and the devel opnment of the railroads in the west. Al
of those things were built into this.

And we were a primary signer. Tribes. W had the
opportunity to be a primary signer. Not an invited signatory.
Ckay. And sonebody's going to have to look at 106 and tell ne
the difference between a signatory --

V5. GLIDDEN: Well, there basically is no difference.
A signatory through a P.A. has the power to do all the things
that are stated in here that the signatories can do.

MR. SCOTT JONES: An invited signatory you're saying.

M5. GLIDDEN: Yes. An invited signatory. You're
still a signatory.

MR. SCOTT JONES: |I'mnot disagreeing with that. |
just want to clarified here so we're not off in this vague world
where we're arguing over things that really have been argued
al r eady.

M5. GLIDDEN: Well, as a signatory to this P.A you do
have the power, if you choose to, to go through, you know, the
P. A, and address your concerns. | nmean, there's various
sections here. You' ve nentioned the amendnent. Signatories to
this amendnment may request that it be anended whereupon the

signatories wll consult in accordance with 36 CFR 800.14 to
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consi der each anendnent .

MR. SCOTT JONES: In the spirit of that right now
representing a signatory to this agreenent |'ve been told there
are anendnents that would wish to be brought forward. [I'm
hoping at the tribal caucus | hear those anendnents in a lucid
and clear manner. And I'mjust letting you know that there
probably will be anmendnents that we will be requesting as a
signatory to the P.A. Not w thstandi ng sonebody not wanting to
sign or sonebody who wants to sign in the future or wants to
sign tonorrow or has to go hone and --

|"mnot sure what they are. But | just chatted rea
briefly with sonebody, and they said that they have a | ot of
little notes on how this can be anended to better serve the
tribes. So that was what | was leading to. Ckay.

One other thing I want to nmake a point about. Wen we
talk about mtigation and conpensation |I'm not sure of your
| egal franmework, but | do know this: On the Mssouri River both
of those things have been addressed either through a JTAC or
infrastructure settlenent and through another |egislation called
Title 6.

| don't advocate and | don't think anybody here
advocates the selling or the purchasing or getting paynent for
the destruction of a sacred or inportant holy, cultural, or
historic site. But if the | ead agency who, by the way, has the

authority here, nmakes a determnation that they're going to
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destroy a site after having gone through the various public
processes and the other processes under NAGPRA, Nationa

Hi storic Preservation Act, NEPA, ARPA, all of those varies
things and they still make a determnation to destroy a site,
the | ead agency has that authority. That's built right into the
I aw.

Anot her reason for these docunents is so that at a
hi gher level on a higher plain we can nmake our case on why
t hings shouldn't be destroyed. And if you continue as a | ead
agency to allow themto be destroyed, these docunments put us
into a position to negotiate how they'|ll be approached, how
they' Il be dissenbled, howthey'll be treated, what wll| becone
of whatever is a part of the area.

Because, by the way, we're tal ki ng about vari ous
jurisdictions here, nostly private, non-Indian | and, off
reservation and federal land. Those two different types of
jurisdiction alone call for different treatnents. Different
| aws apply.

So | just wanted to nmake those comments. And, again,
t hanks for a good | unch.

M5. GLIDDEN: Al right. Thank you. Dave, do you
want to go ahead and get into contracting?

MR. BIBLER: Sure. M nane's Dave Bibler. | had the
illustrious job of doing the contracting for the triba

moni t ors.
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| did create sonme handouts here. | created a handout
that |'mjust going to read from |'mnot going to pass that
around. Let ne start with that.

Let ne start by saying that the tribal nonitors are
different than the instruction nonitors. And, like | said
earlier, the tribal nonitors were paid for through Louis Berger.
W were not equipped to do that. W didit. And in sone ways
it didn't work. And in a lot of ways we |learned a | ot of
things. So |I'msure we'll hear some things here. But let ne
just read a couple of things that happened.

A series of problens occurred during the last field
season when the tribal representatives acconpani ed the
ar cheol ogi sts who were conducting archeol ogical field surveys.
In a word, to reduce the nunber of problens several actions have
been proposed to help renedy the difficulties encountered.

One of the first that | would propose is that we
create a contracts group for the fol ks that were involved or
will be involved with the contracting in the future. That would
be the first thing.

The contract group will be made up of vol unteer
i ndi vidual from THPGs that have working field representatives.
This group also served to conduct inquiries as to problens as
they arise and attenpt to resolve these problens and any
probl ens that continually recur.

One of the biggest -- well, let me go back. There
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were two types of contracts that we did. There was an

i ndi vidual contract with individuals and | think we had two
tribal contracts where the tribes would invoice us and in the
ot her situations, individual contracts, individuals would send
us the invoices.

So one of the biggest problens with this was the --
there was no standardi zed forns. And that would be the first
thing that we've done. And | have sone exanples here that | can
hand ar ound.

There were al so several types of paynent that was
going on as well. There was quite a variety of pay scale. And
that's sonething that we would like to talk about and nake it
nmore uni formand nore equitable. And that's one of the biggest
things that we'll have to do.

There was al so sone questions as to the -- well, the
standardi zed fornms. That was probably the biggest point of
contention because we got so many different ones. Pam Hal verson
and | did a lot of work together, and she would call in sone of
t hese hours' and days' work and then when we actually got the
i nvoi ces there was sone di screpanci es.

And those are the sort of things that the
standardi zation of fornms and sitting down with folks to figure
out how best to do this would be essential.

There was al so sone problens with check cashing. The

checks that Berger uses is froma bank in the southeast. It's a
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fairly large bank, Wachovia. But a lot of fol ks out here had
not heard of that. I'mworking with Wells Fargo to set up a
nati onal check cashing account where | think their Wells Fargo
office is fairly close to nost of the Iine where folks could go
and cash their checks for $5 at these offices.

|"mnot getting a |lot of positive response back from
Wells Fargo. | have talked to them several tinmes. | actually
sat down and visited with one of their vice presidents. W're
still working on that, unfortunately.

Al so we had sone problens with check mailings. And
the mailings were people were noving around a lot in the field,
and we couldn't really track them And we need to do that in a
better fashion. W also need physical addresses for these
folks. W don't hesitate to FedEx any of the checks out, but
when we don't have a physical address and we only have a Post
Ofice Box, that's not a feasible option. They won't do that.

W' ve al so had problens with checks being | ost and
that's because there was no -- we didn't have the ability to
FedEx them So that would be one essential thing.

W've set up a programwith the U S. Postal Service
where all the mail can be sent now. |It's registered but you
don't have to sign for it. So that way it can be tracked as
wel | .

So with that, 1'd like to open up the floor for a few

m nutes to get sonme concerns. | know there were a | ot of
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concerns and a |lot of problens. W're working towards
elimnating those. But if | can get sone volunteers froma
couple of folks that have active tribal reps that are going to
be out there again cone this next field season, | think that
woul d go a | ong ways.

Any questions? Ch, cone on. This was a big problem

and a big issue. D anne? Panf? | heard a |ot from you.
M5. DESROSIERS: Well, | thought it went good for ne.
MR. BIBLER: Good. | know that's not a shared

opi nion. That was one of the problens, but when there were
problens there was really no recourse for any of the field fol ks
so what they would do is start making calls to folks |ike
Di anne. And she was kind of put in a bad situation. |If we can
kind of centralize that and create this group, then we can
hopefully elimnate sone of this situation and make it go a | ot
nore snoot hly.
| know we had it on a weekly base -- or a paycheck
every week. W may have to change that to two weeks because the
conpany | work for is not set up for that, and that caused a | ot
of chaos. And we may go to two-week sessions, two-week
paychecks. |In order to accommbdate that 1'lIl work with the
rail road as best possible to see if we can cone up with sone
front noney for the first couple of weeks to carry fol ks over.
MR. FISHER: | just had one question. Sone of the

i ssues that you' ve listed here, this is specific to what you're
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tal ki ng about and |'ve got other questions from sone of the
other folks but this is specific.

On the discrepancy of the wage scale, that seens to be
al so an issue. Wat do you propose?

MR. BIBLER: | would propose that the tribal folks
where they have it set up that the tribe nonitors or we pay --
the tribe invoices us. | know with the Sisseton-Whpeton they
charge what is it -- do you mnd if | say or not?

M5. HALVERSON. W already know. You already told us.

MR. BIBLER  They charge $200 a day per individual,
and | believe they pay the individuals 25 or $30 an hour. So in
that situation it comes roughly -- | think it's $400 a day.
Individually it would be nice to pay those folks 350. | don't
know. That's sonething we have to tal k about.

| know there are fol ks out there that are maki ng
substantially less. And they -- | hope that they're aware of
the situation. But sone folks did not seeminterested in the
noney. It was nore the, | think, cultural aspects of it, which
was a good thing. But it would be nice to create a uniform
system where, you know, you don't have problens with people
tal king and getting upset.

M5. HALVERSON. Well, that's because, you know, sone
of the tribes the nonitors are contracted through DVRE -- or
t hrough Loui s Berger.

MR. BIBLER: W had to contract through Berger just
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for -- it seened better. |It's not a conflict of interest.

M5. HALVERSON: So then the person -- the nonitor is
recei ving that noney because they're doing the job.

MR. BI BLER: Yes.

M5. HALVERSON: And so we don't -- Lower Sioux
doesn't -- like | don't charge Louis Berger $200 a day
contracti ng when sonebody else is doing the work.

MR. BIBLER: | understand that. And that's why we
need to sit down and kind of go over this and get a consensus.
There is no uniformty right now There are nultiple pay scales
right now with individual and -- nostly individual accounts.

M5. SPOTTED EAGLE: The personal contracts work well
for us, but we just need sone inprovenents.

M5. HALVERSON: You're talking in the wong end.

MR. BIBLER: Talking in the wong end or out the wong
end. Yes.

MR. MENTZ: A question. You were talking earlier
about either running it through individual contracts or going
t hrough the tribe and having the tribe invoice. 1| don't know if
sonme of us tribes are set up for that.

MR. BIBLER: That's what | was going to say. A |lot of
tribes aren't. A lot of tribes don't want to take the tax
burden, and they don't want that. W're not saying that you
have to as a tribe. Individual contracts can work, but what we

want to do is get uniformty in that pay scale.
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And since the tribes actually pay for overhead and
things like that, I would reconmrend that they nake $50 nore,
they get the 400 rate or whatever the SWD is.

M5. DESROSI ERS: And that was sonething that | wanted
to discuss within the tribal caucus. Because we wanted to make
sure that everything was known. O, | nmean, how we worked it.
And that's how we've had it. |It's been set up like that.

MR. BIBLER: There have been a lot of difficulties
with invoicing, mleage, several check problens, things |ike
that that need to get addressed.

MR. WH TTED: W had tal ked about having a centralized
of fice where all the tribes worked out of, and that office would
actually invoice Louis Berger.

MR. BIBLER: That is an option. That's up to you
f ol ks.

MR. WHITTED: It would go a |ot snoother. That way
our nmonitors aren't working directly for DVERE or Louis Berger.
They're comng out of our centralized office, and that sane
of fice would cover the nonitor training and the cultura
surveys.

MR. BIBLER: That issue's cone up several tines, but I
don't know whet her you'd get consensus on it. |It's an excellent
i dea. Yeah.

MR. RHODD: As one of the field personnel that was out

in Pierre on the new build, there are several issues, but in all
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actuality, it's not that I don't want to bring them up here but
|"magreeing with Dianne right now that this -- these need to be
handl ed in tribal caucus.

Because there are sensitivity issues that we need to
deal with. There's personnel issues. There's |odging issues.
| guess | can bring up the |odging one actually. | nean, it's
not that -- well, yeah. There was a di screpancy when we noved
from Hot Springs up here to this notel over here, Country Inn &
Suites | think it is.

Wll, | think the Indians got the Country Inn and the
archeol ogi sts got the suites is basically the way it worked out.
And not that that's necessarily a big thing, but, you know, 1'd
like to have a hot tub in ny roomtoo after a day in the field.
So it may seemlike a small thing, but there is a matter of
equality and parity here.

MR. BIBLER: That's what we're trying to get at.

MR. RHODD: And there are small things but again in
tribal caucus that can be brought out and we can work on that --
work on those issues. That one is the one that would be |I guess
you could say nost public in a sense.

And, well -- yeah. W'Il just leave it at that.

Thank you.

MR. BIBLER: So I'm | ooking for volunteers. Ben,

since you're in the field, it mght be nice if you would

volunteer. But it's entirely up to you, but you' d be the




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

107

perfect person as well as maybe a couple of other folks. And we
can have our own little neeting and kind of go over this after
you guys have caucused or at a later date and get this thing in
pl ace before this starts again so we don't have near
catastrophes |i ke we have.

Any ot her volunteers? Randy, are you going to
vol unt eer ?

MR. HENKE: No. But sonebody's got to turn up the
vol unme on this.

MR. BIBLER: Ben, are you going to volunteer or not?

MR. RHODD: Yeah.

MR. BIBLER: Well, that's a start. You're not going

M5. DESROSIERS: Jim Jims going to do it.

MR. BIBLER: Jim Pam Joyce --

MR. EAGLE BEAR: What are you going to do? Buy those
silver tubs for these workers?

MR. BIBLER: Hot tubs for everybody.

M5. HALVERSON: W're going to negotiate who gets the
suites and who doesn't.

MR. BIBLER. Al right. Anything else on this?

MR. RHODD: | guess | do. | want to bring up one nore
thing. 1'd like to go ahead and just say one nore thing. Wen
we were in the field down in Hot Springs one of the boys --

well, and his girlfriend they were -- they were feeling good.
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And one of the things that cane out that they nentioned was that
we were -- they were told not to talk to us after work, that
they were not to fraternize with us after work.

And this was kind of an interesting -- it was kind of
interesting. It was like it stopped us in our tracks a little
bit and saying what? You know.

And |'mnot real sure exactly what the reasoning
behi nd that was, whether there was a fear that we were going to
bring them over to the other side or whatever, you know, whether
we were going to contam nate them we were going to do what. |
don't know.

So it was one of those -- it's, again, in a sense a
small thing, but yet it has ram fications as to our working
relationship. It has ramfications to the relationship that we
were seeking to build as far as being in a trust -- trusting
each other in the field.

So it was just -- it was interesting when they brought
this out to us. And I'"'mnot real sure where that was com ng
from whether it was one particular contracting conpany. Wo
was it? And | don't know. But | think this is, again,
sonmet hi ng that can be brought out in caucus and that we wl|
tal k about because it's not conducive to a working atnosphere
that is -- we're as mutual assistants here.

Al right. Thank you.

MR. BIBLER: Thank you. 1'Il be contacting you after
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the caucus. Let's all get together and talk a little bit, and
we'll go fromthere. W'Il set up a neeting or sonething, and
we can start working on the forms. O at |least go fromthe
forns that we have started.

Anyt hing el se before | give this back to Cathy?

MR. JACKSON: Yeah. | want to comment a little bit.
| guess we started this process off, and I've grown -- |'ve
gained a great deal of respect for Anbrose and the words of
wi sdom | guess he's given to us as a group. But one of those
things was we've got to find a common ground here and trust each
ot her.

And | can tell you as the guy who ultimately has to
answer to Randy or the STB for how these peopl e conduct
thenselves in the field that there is no conspiracy here. There
is no black side, dark side. 1've got a process to get through.
|"ve got a job to do to try and build a project. |'ve got
answers |'ve got to give. W're not trying to cover anything
up.

The only instruction we've given to our folks is that
t hey conduct thenselves professionally. And they know what that
means as far as what decisions they make in the field, how they
conduct thenselves in the field, and that's the only instruction
that we give them

The thing about the hotel, 1've heard this before.

We're not that organized that we could even go in there and
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request that sonehow archeol ogi sts get roons before anybody

else. And then all of those contracts that are set up we're
trying to use where the DVME&E has direct bill contracts so it
makes it easier on everybody to be able to get roons w thout
having to pay out of pocket.

You know, those are the ways sone of these businesses
conduct thenselves. It has nothing to do with the field work
we' ve got done.

| guess where | want to back up a little bit is that
| ast year when we junped into the field it was to neet a
speci fic need at which point Cathy and Vickie Rutson, the STB
asked DMBE to hold off on doing additional testing work we had
to do.

And, again, fromny perspective and | think Randy's,
who's trying to run this project, the STB's the | ead federal
agency. There are 147 conditions they inposed upon us, and as
you add those conditions up to the other federal and state
agenci es that have applicable say on what goes on in this
project, that list is about 3,000 conditions that we have to
adhere to. And we're doing our best to adhere to all of them

One of those conditions, though, with the work that
we're trying to acconplish here as a group is the Section 106,
whi ch has an archaeol ogi cal conponent, and it has a triba
conmponent. And | don't get the luxury of being able to separate

those two. |'ve got to get both those boxes checked off and
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make sure that | do what's right per the P. A and per federal
| aw.

And so | guess that's what we're attenpting to do here
today is that |ast year we responded to a need to neet sone
timng of things. And we actually I think for all the
conplaints that were here -- and | think there were still a |ot
that was good that was acconplished in the field. Were we sit
t oday, though, going into the 2008 field season we have the
ability to affect what that program | ooks Iike to nmake sure
we're not dealing with these sane issues.

And | think we've mssed part of the point where we
are today, which is this work plan which we believe is in
keeping with the P.A. and ultimately the spirit and the terns of
the MOA gives us that franework to at | east be able to do that.
And |'m hoping that we can concentrate back on discussing a few
of these points and build off of that before we go into next
year's work season so these things aren't at the front of our
conversations here.

MR. BIBLER Right. That is the plan. So thank you.

M5. GLI DDEN: Doug, thank you so much. Because that's
just exactly the right way to | think word where we're at. And
| just -- | think going into this tribal caucus | just wanted to
ask that, you know, all of you go through this work plan
carefully and that you make conments and insertions or deletions

where you think they're necessary. | think the main areas that
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we'd really like you to focus on would be the identification
aspect .

W have a three-prong process here where we have A,
the process for report review without field checks, the process
for report reviewwth field checks, and the process for triba
participation in new and ongoi ng archaeological will field work.

|'d ask that you | ook through that very carefully and
see if that will neet your needs in terns of identifying TCPs.

The other thing is the tribal study. That's on
page 4, nunber 2. W've left it very vague because, you know,
as | see it thisis atribal study. And it's your study. And
it can include pretty nmuch anything, including |I think sonme of
t he concerns and stipulations in the MOA. The MOA tal ks about
faunal concerns and botanical issues and that sort of thing.
And that can be worked into this, | believe.

So, you know, feel free to explore this study in sone
depth and include -- | nmean, you can go ahead and replace this
paragraph if you'd |like and just put in the wording for what
exactly you think this study should be.

And the other thing is on page 5 we have a project
training aspect. And if you could take a | ook at that very
carefully, particularly the cross-cultural training, and see if
that will address sonme of the issues that canme up in the field.
And if you could give us the nanes of sone people that could

work on the training fromthe tribal perspective.
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The last thing is the D spute Resolution Section,
Section 6, where we have proposed a grievance commttee that
will be established to address and resolve disputes. And if we
could get you to decide on three tribal representatives that
could be included in this grievance commttee -- we're thinking
we shoul d have at | east one nenber from the Sioux Nation.

So we really need to nove forward with this. And if
we can -- if you could focus during the tribal caucus on this
plan, I'd really, really appreciate it. Because we need to --
we need to nove forward with this. And any other issues that
you may have we can certainly address. And we have the tine
frame tonorrow at the very beginning for an open di scussion.

But thank you. W'Ill go into the tribal caucus now

MR. HS HORSE IS THUNDER: In the tribal study portion
of this howis it proposed that it be funded?

M5. GLIDDEN: That's a good question. One of the
things that | should have nentioned was that we want to know how
to set up the contract for this, whether or not it's easier for
the tribes to set it up or to set it up through DVEE or if you

have a preferred contractor you'd like to use.

So as far as the other aspects of funding, | don't
know i f you want to address that. | guess Herb's not here.

Doug.

MR. JACKSON: | think the sinple answer is right now

it's proposed to be a part of the overall STB conpliance process
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that the DM&E hol ds, and we have this portion budgeted right
now. So | think what Cathy's alluding to is just the nmechani sm
for how the study gets done. \Whether that is directly
contracted and set up sonehow with a contractor that the tribes
hire and then the bills are forwarded to DVKE or whether or not
that's a process that the tribes give input on how they want to
see the study conducted and then we ultimately contract with
sonebody to do the study.

MR. HS HORSE IS THUNDER: You've alluded to the
answer that | want, and that's what's budgeted to it?

M5. GLIDDEN: Well, | think what Doug was trying to
get to was that we're proposing this study, but before we -- you
know, Section 106 is a process. And we've devel oped this work
plan to address further work. But it's also a step-by-step
process.

And so the first thing we have to do is identify
what's out there, determne what's eligible, ook at the
i npacts, and then assess effects, and then devel op a treatnent
pl an.

And this tribal study would be part of that treatnent
plan as | see it.

MR. JACKSON: Yeah. And then with that | don't have a
specific carve out within the budget for that one line item W
have an overall budget anount that's set for treatnent and

mtigation in general.
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M5. GLIDDEN:  You know, we envision, of course, given
t he nunber of sites that are out there and the length of this
project that there's going to be significant adverse effects to
traditional cultural properties and values, but we still need
i nput fromyou before we can nove forward.

MR. YOUPEE: On the tribal study itself, you know,
that's pretty broad, that paragraph there.

M5. GLIDDEN: Curley, | left it broad --

MR. YOUPEE: It's broad.

M5. GLIDDEN: -- intentionally because | can't tell
you what your tribal study's going to be.

MR. YOUPEE: Exactly.

M5. GLIDDEN: So one of the things we're going to do,
we have a Wrd version of this study. And | guess if there's
sonebody in your group that has a laptop -- did you get that
e-mailed to you?

MR. RHODD: It hasn't cone through yet.

M5. GLIDDEN: So you're going to have a Wrd version
of this, and you can go ahead and put track changes and certain
| anguage that you' d Iike that.

MR. YOUPEE: You're talking procedures. Al you're
doing is adjusting here.

M5. GLIDDEN: It's general because it's sonething that
woul d be developed. In the future there would need to be a

scope of work devel oped, and it's sonething that --
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MR. YOUPEE: But | come fromthe standpoint of dealing
with you folks is that we don't get it --

Again, Curley Youpee for the Ft. Peck, Assiniboine,
Sioux Tribes. M experience here in dealing with you folks is
that if we don't get it in witing, then it never happens. W
just prolong it over and over and over again, and it never
happens.

Now we have to go through these exercises regarding
the tribal study | feel with the archaeol ogi cal peopl e because
those are your consultants and understandi ng those areas as they
do.

In developing this tribal study you're going to have
to incorporate sone traditional nmechanisns of tribes. GCkay?

And individuals as well fromcivil tribes to help us with a
process itself on what we mght want as a tribal study.

And col l ecting resources, finding sonme synergy for the
resources, maintaining informational infrastructure again. It's
all necessary. It's structure, infrastructure actually. And
right nowit's just a paragraph. And | don't see an initiative
on behal f of DV&E or Berger and conpany or yourself even
suggesting what that mght entail, as we understand it. | know
we' ve tal ked about this before.

M5. GLIDDEN: Well, | think the tribal study in ny
mnd is going to be a conprehensive study, and it would be

sonet hing that would be done over a period of time that seens to
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me woul d be not tinme dependant and that could continue on even
after construction. So it would be a | ong-term project that
woul d invol ve, you know, working with tribal elders, doing
archival research, a lot of the things that you had nenti oned,
Curley, in the plan that was drafted in Cctober.

You know, ethnographic, research oral histories,
perhaps building on the survey data that's collected during a
field season. You know, | see it as being kind of a major
product, conprehensive docunent, that would be really inportant
to the tribes because it would have a lot of information that
woul d -- that maybe perhaps isn't out there. So it's an
opportunity to enconpass the values of the area, rather than
doing it in a pieceneal fashion to do it in a wholistic way.

MR. YOUPEE: | agree with nost of that, but if you
have any thoughts of doing that -- if you have any thoughts of
doing that or there's sone ideas that Berger conpany has, you
know, sone tenplates that we can | ook at and sonme budgetaries to
make it real, then maybe we can sift through those things. But
ot herwi se we're just spinning our wheels.

M5. GLIDDEN: | left it open because | didn't want to
be dictorial about that, but we certainly can do that. And if
there is any tribal participants here that happen to have
tenpl ates or docunents or anything like that, that woul d be
hel pful. But, yeah, we can definitely provide that for you.

Wul d be nore than happy to do that.
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Ckay. Anyone el se?

MR. HHS HORSE IS THUNDER: |'m going to go back to
that sane point. Mrphy's Law is that work expands to fit the
time given. Wrk expands also to fit the budget given. So
tribes are going to want to know on this one here -- at |east
tribal |eaders are going to want to know because you're going to
have to get the tribal leaders to sign off on this. How nuch
money is in it?

There may be an overall budget for the whole -- all
the work that needs to be done. W'd |ike to suggest that a
piece of it needs to be carved out for this very nebul ous thing
called a tribal study.

M5. GLIDDEN: We'll take that under advisenent and see
if we can address that.

MR. H S HORSE | S THUNDER: Sonething in the

nei ghbor hood of not |ess than $250,000. |It's a conprehensive

st udy.

M5. GLI DDEN:  Ckay.

MR. H'S HORSE IS THUNDER: Now another point 1'd like
to make is this: In the dispute resolution here | see that this

comm ttee has one person here, one person here, and three triba
representatives. And you said at |east one of those could be
Sioux. And so I'moff the top of ny head going, well, who are
the others that this railroad now cuts through their country

that they need to be represented at the table?
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M5. GLIDDEN: Again, this is open. This is just a
suggestion. If you think that there should be -- have a
different makeup, that's fine. W can caucus about that and
cone back and perhaps even insert |anguage in that. Again,
we've got that Wrd file that you're going to be able to go
ahead and cut and paste or put in the |language that you think is
appropri ate.

MR. H S HORSE | S THUNDER: Ckay.

M5. GLIDDEN: Just a suggestion.

MR. EAGLE BEAR: | have one nore question of you.

Wien we do the tribal study it says it may also serve the
traditional mtigation requirenents as determned by STB. So
what is that --

M5. GLIDDEN: | couldn't hear you.

MR. EAGLE BEAR: It says on the tribal study -- way on
the bottom the last sentence it says nmay al so serve to achieve
additional mtigation requirenents as determ ned by STB.

M5. GLIDDEN: That's a very nebul ous, very nebul ous
sentence. You can even feel free to delete that. | nean, yeah.
W were thinking |I guess that the tribal study would
potentially -- because it's going to be all enconpassing in a
fairly detail ed docunent that that could be one of the
mtigation neasures to address the overall inpacts of the
project on the cultural values of the area.

And so that's why that |anguage is in there about
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achieving additional mtigation requirenents. But, again, you
know, the | anguage here can be nodified or changed in a way that
you think is appropriate or that would work better for you.

MR. EAGLE BEAR: Well, it just raised the price from
10 billion to 20 billion.

M5. GLIDDEN: |'mnot sure what that was or woul d have
meant, but sonmething got in there and had a comrent.

MR. FISHER. So, in other words, this whole work plan
coul d be changed?

M5. GLIDDEN: Well, we hope that, you know, it's going
to serve as a very good tenplate. Because | have to tell you
did a lot of the work on it because | really wanted to try to
mesh what our goals are and nmake sure that there wasn't any
redundancy and yet we still would get at what everybody wants.

And | put ny hope that | have done that. But, you
know, if there's areas of it that you think need to be worked
with or changed, you know, we're open to that.

But | think that if you go in there and conpletely
change it, that mght not be, you know, what we're |ooking at.
But if there's certain sections that you think should be
reworded, you can certainly -- we were hoping that you could do
that. But if there's major, mgjor issues wth this work plan, |
think it would be best to wait until tonorrow to discuss it. |
mean, if there's really major issues with it, you just don't

think it's workabl e.
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MR. FISHER: Well, | thought | heard you say you can
change anything you want.

M5. GLIDDEN: Well, | nean, wthin reason.

MR. FI SHER: Ckay.

M5. GLIDDEN: Al right. Are we ready for the caucus?
Any ot her questions?

Ckay. Scott.

MR. SCOTT JONES: Wre you saying that we can devel op
t he budget for the tribal study? Ws that your response, that
as we define the ternms of the tribal study were you affirmng
that we can be devel oping a budget to neet those terns that we
devel op?

M5. GLIDDEN: Well, the contracting aspect, the noney
aspect is stuff that STB doesn't get involved in. So that would
be sonething that woul d be worked out directly wth DVRE

MR. SCOTT JONES: And that would be you two gentl enen?
Just you two?

MR. HENKE: Well, | got a boss and a --

MR. SCOTT JONES: But you would be the contacts.

MR. HENKE: Yeah. Wat | heard from Curley and what |
t hought Cathy agreed to is |I thought we would at |east flesh out
sonme type of scope of work and an estinmated budget that we would
give the them That's what | thought | heard.

M5. GLIDDEN: Yeah. The first thing we have to do is

have a scope of work and we have to send that around and
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everyone has to agree with it. So it's obviously not cart
bl anche here.

MR. SCOTT JONES: Wiy not ?

M5. GLIDDEN: | don't have that credit card anynore.

MR. EAGLE BEAR: Just |ike these gentlenen having to
answer to their bosses and their board, we have to answer to our
tribal governnment too. And then if we cone up with a budget,
you know, tribal governnent m ght say, hey -- so, | nean, that
negotiating that portion we mght have to send our |eaders to
negotiate with his boss and his board.

MR. HENKE: Yep. Exactly.

M5. GLIDDEN: Again, we're dealing with a process.
You know, again, identification is the first part of that. And
that's going to take sone tinme to get out -- get the tribes out
inthe field or to get the tribes the reports and provide
feedback. And then we have to determne -- our agency has to
determne if these sites are eligible as traditional cultural
properties or if they're eligible under other criteria. And
then we nove forward, you know, with that process. And so it's
a bit premature to be tal king about, you know, budgets invol ving
t he study.

MR. EAGLE BEAR: Well, you've got to be realistic, you
know, and, you know, certainly down the road if it cones to
that, sonebody's going to have to cough up sonme noney. And we

kind of want to know ahead of tinme how do we follow that
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procedure? Wwo do we negotiate with? Wat do we do? So |
think it's in the back of our m nds.

M5. GLIDDEN: In ternms of the contracting issues.
Dave, can you address that, please.

MR. SCOIT JONES: And 1'd like to finish whenever.

MR. EAGLE BEAR:  Sorry.

MR. BIBLER: That is open. |'mnot exactly sure.
think that's a separate issue and probably could be funded
t hrough the railroad. | nean, not funded but directly
contracted through the railroad.

|f people aren't confortable with that, then we'll
have to work out a different mechanism whether it's sonething
i ke we've done with the tribal nonitor contracts. But | don't
know.

MR. SCOTT JONES: Can | finish, Cathy? For the
record, would there be objection to rolling as much of the MOA
requirenents into this work plan and citing the MOA as well as
the P.A. -- the MDA really isn't cited specifically in this work
plan. Wuld there be objection to trying to build a work plan
that woul d neet as nmuch of both as possibl e?

M5. GLIDDEN: | think that is a fantastic idea. And
if you could do that, 1'd be floating on water.

MR. SCOTT JONES: Ckay. So let ne go back to the
budget issue. It seens to ne that since the tribes are in the

best position to know the kind of work and the costs
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associ ated -- you' ve got several that have been involved in
contracts here previously. Should we not in scoping the work,
which a work plan basically kind of is, should we not try and
have a baseline negotiating point to start with?

M5. GLIDDEN: In terns of, you know, the cost of these
t hi ngs?

MR. SCOTT JONES: Yeah.

M5. GLIDDEN: | really think it's premature

MR. SCOTT JONES: GCkay. Thank you for that. Let ne
just say this: How nmuch does this railroad cost? |Is this stil
a $2.5 billion railroad project? Is it still -- guys, just
bal I park. Is it still a $2.5 billion railroad project?

MR. HENKE: Sonething slightly |ess.

MR. SCOTT JONES: So we'll say 2 billion maybe.

MR, HENKE: 2. 2.

MR. SCOTT JONES: Usually the Federal Governnent says
2 percent of 2 billion should go to environnental and NHPA and
stuff. Wiat's 2 percent of 2 billion? Can you just let ne --
just follow ny |l ogic because |I'mspeaking to the record. And
|"mnot trying to pull anything over anybody's eyes.

2 percent of 2 billion is what? Can sonebody just do
the math real quick? Is it 20 mllion?

MR. VWH TTED: 40.

MR. SCOTT JONES: 40 mllion, thank you. Now we know

t hat you' ve had sonme wonderful, high-tech architectural and
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engi neering firns involved, and we know that they've done sone
excellent work. And we're not trying to take anything away or
hol d anyone over a barrel. W're just sitting here sinply
representing the poorest people in this nation trying to
preserve what we can.

And you said it earlier. You were quoting Conrad.
This is a unique, new way. |It's cutting edge, and it is in nmany
respects a pilot project. And you said that you agreed with
that. Now | haven't heard the railroads agree with that. But
' ve heard Kevin say wonderful things in the past.

Help us help you do this the way a federal project
shoul d be done. And there has been one project that tried that
in the past. It was the Mii Wconi Rural Water Project done by
the BOR. And they allowed tribes to set up elder commttees.
They allowed tribes to get involved in doing the archeol ogy and
monitoring work. They allowed tribes to sit down and negotiate
agreenents. And | can call wtness A back there,

M. Jim Kangas, who was involved in that.

This is an enornous project. Enornmous. And if we
think in ternms of the big picture, 2 billion, 2 percent of
2 billion, which is kind of standard environnmental, cultural,
NEPA, whatever, 2 percent is 40 mllion and we think, okay, we
understand that the environnental firns and the big | eague
architects and engi neers out there probably need about 30 to

32 mllion of that, we're not tal king about nuch here.
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We're tal king about things Iike identifying sone of
the nost inportant areas not just to the Lakota, Dakota, or
Nakota. We've got Northern Cheyenne. W' ve got Mhas
(phonetic) here. W've got other tribes. W've got Ho-Chunks.
W' ve got Pawnees. W've got Kiowas. W've got
Mandan- H dat sa- Ari kara peoples. W've got CGows. There are
many di fferent diverse, unique cultures that are affected by how
this project goes forward.

And | would just ask -- | won't push the budget issue
too much harder, but | would just ask that we do not get caught
up in trying to hold the Indians' nunbers down. Because we have
been a m nuscul e, m nuscul e expense. And for soneone that sat
at the table, not lately granted, but since 1998 ny first
nmeeting | went to, Kevin Schieffer was presenting to chairmans
at United Sioux Tribes in Pierre, South Dakota. And we have
costed literally nothing conpared to what's gone out the door.

And what a wonderful thing the railroad will be able
to uphold to the international conmunity, the international
community. This is Canada and the United States invol ved here.
You know, you'll be able to hold up your business ethic to the
world. You know, all of these wonderful energy commercials
where we have lnuits and people from Nunavut. They show, oh,
this is a wonderful pipeline.

You can make that P.R stuff into a reality with this

project. And you can help us work with the elders, provide
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educational tools for the kids, help us carve a little piece out
SO we can have sone econom ¢ devel opnent, sone relief fromthe
hundreds of years of abuse and oppression that |I'mnot hol ding
you guys necessarily accountable for but | sure would hope that
you can help relieve sone of that.

And there's ny spiel right there, Cathy. That's why
" mhere today. Because | know how nuch noney's invol ved.
know how nmuch coal is sitting over there. | know how nmuch nore
money's going to be made in the future. And you know what ['m
banki ng on? Kevin Schieffer and ot her businessnen |ike that who
have tried to show a good side and tried to show a little good
faith. And I'mnot asking for pity. You know, |'m not asking
for a handout. Because our people are hard working people.

Do we need training and education and re-adjustnents?
In sone cases, yeah. But, you know, the first Americans can for
very small price benefit greatly if people will only think out
of the box in this circle right here today and tonorrow and over
t he next course of the next few neetings and | ook at things a
little differently.

Thank you.

M5. GLIDDEN: Thank you. | really appreciate your
words and your input and very thankful that you're here today
and you'll be able to be here tonorrow as wel|.

Any ot her comments before you go into the triba

caucus?
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MR. EAGLE BEAR: Yeah. | guess before we go into
caucus | kind of wanted to hear fromthe SHPO, the state -- you
know, you're involved in this as part of the process -- | guess

nmy question would be to Paige as the SHPO

You're nentioned in this study, and | guess on a State

perspective what -- how -- to what extent are you going to be
involved in this? | mean, if there's going to be any
di scussi on, you should be out -- the treatnent planning, for

exanpl e, you know, you're nentioned in there slash the tribes.
What is your recommendati on? Wat is your thought?

| want you to say sonething controversial so we can

di scuss it during caucus. O just being truthful. Mybe that
will doit.

M5. HOSKI NSON OLSON:  Ckay. Well, | think in ternms of
the treatnent plans, | don't -- you know, | don't know that we
can really -- | guess until we know what resources there are,

don't really know how one can devel op sort of the treatnent
plans until we know what we have.

So | would -- one thing | would like to say, though
is that | amjust a little concerned that we seemto go -- we
junp fromidentification to mtigation and to data recovery and
| ama little concerned about that. Because there is, you know,
the regul ations tal k about avoi dance, mtigation. W talk about
avoi dance, mnimze, and mtigate adverse effects.

And so | would Iike to see us maybe focus a little
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nore on avoi dance or mnimzing affects rather than, you know,
this sort of full blown data recovery that | keep hearing.

MB. GLIDDEN: |I'ma little confused about the whole
data recovery issue because | don't think that's really been
anything that |'ve discussed.

M5. HOSKI NSON OLSON:  Yeah. |'ve heard heavy data
recovery tw ce.

MR. MENTZ: | brought it up once. Just to nake it a
poi nt .

M5. HOSKI NSON OLSON:  The DM&E fol ks brought it up,
and "'ma little concerned about that.

M5. GLIDDEN: Wat we're working on right nowis this
work plan, and the work plan doesn't really | don't think even
mention data recovery.

M5. HOSKI NSON OLSON:  Ckay. Well, I'mjust trying
to -- I'mtrying to, you know, answer Russell's question. And,
you know, again | think it's difficult to come up with, you
know, treatnent plans when, first, you don't know what you have
and - -

M5. GLIDDEN: W have a process in the -- | don't know
if you read this work plan, but it very clearly spells out the
process that it would involve first identification -- and |'ve
been stressing this throughout the entire neeting.

Nunber one would be identification. Nunmber two woul d

be determining if those sites are eligible for the Nationa
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Regi ster. Nunber three would be assessing effects. And nunber
four would be determining how to treat those sites. And so as
far as, you know, mtigation is concerned, one of the
possibilities would be data recovery, but it's w de open.

It's -- that's what's going to -- that would be what would cone
out of the treatnent plan.

Those treatnent plans haven't been devel oped yet.
Nobody' s tal ki ng about data recovery. That m ght be one of the
options or sone of the options for sone of the sites. But
certainly that's a discussion that still is going to be
occurring in the future and with your invol venent.

MR, H'S HORSE | S THUNDER: But | think Pai ge was
making a valid point. The first half of her sentence before she
tal ked about data she nmade a valid point, though. 1'd like to
go back to that because that's the point she was really trying
to make was the first half of her sentence so if you could
conti nue along that thought, please, Paige.

M5. HOSKI NSON OLSON:  You know, | guess | don't really
remenber what it was. She cut ne off.

MR, H S HORSE IS THUNDER: It was focusing on
mtigation rather than --

MR. SCOTT JONES: Heavy data recovery.

M5. HOSKI NSON OLSON:  So, first of all, we don't
really know what sites we have out there to mtigate, but the

regul ations tal k about avoi dance, mnimzing, or mtigating
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effects.

And, Cathy, you did, in fact -- you did say when you
were describing the process you went -- first thing this norning
when you were describing the process you went right from
identification to mtigation, and you ski pped avoi dance and
mnimzing. And | think that that's really inportant.

GLI DDEN:  Thank you. That's a very good point.
DESRCSI ERS:  Are you done, Paige?

2 5 D

H'S HORSE IS THUNDER: You got us fired up now.

MR. SCOIT JONES: But so we will conme back to that
poi nt ? Because, you know, know ng Pai ge, she doesn't bring
t hose issues up w thout having given sone thought to them And
frankly | got caught up in the flow of the agenda as well. And
are we at a point where we know what we can and can't avoi d?
Are we at that point?

M5. GLIDDEN: | just ask that you all read through
this work plan very carefully because it really does, | think,
try to be flexible in terns of how we're going to go through
this process. W need to follow the Section 106 regul ati ons.
W need to follow the National H storic Preservation Act.

And Section D here we have STB regul atory
requirenments, makes it clear that that's what we need to do.
And in the bullets it talks about all of the different things
that we need to do as far as our responsibilities in involving

tri bes.
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I dentification of historic properties that may be
eligible for inclusion in the National Register including
properties of traditional, religious, and cultural inportance to
the tribes.

Assessnent of the project's effects on nationa
registered eligible or listed properties of traditional,
religious, and cultural inportance affected tribes.

Consultation with the Tribal H storic Preservation
O ficer or the cultural resources representative as designated
by the tribal chairman to determ ne areas outside the newy
acquired right of way where there is the potential of the
undertaki ng to have an adverse effect on historic properties
i ncl udi ng TCPs.

The devel opnent of reports that will include a
conprehensi ve records search and literature review, field
i nvestigations, and National Register evaluation of historic
properties, including TCPs within the A P.

Consultation wth the THPO or the cultural research
representative designated by the tribe regarding the curation of
materials, particularly those collected on state and federal
| ands.

The devel opnent of procedures in consultation with the
THPGs or the cultural resources representative designated by the
tribes regarding the disposition of human remains or funerary

itens as provided in the discovery clause of the P.A
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Conpl etion of sufficient testing as determ ned by the
DMBE proj ect archaeol ogi st, SHPO Federal agency managi ng the
| and, and the Native Anerican nonitor on those sites expected to
be National Register eligible in order to devel op treatnent
pl ans whet her or not to address adverse effects.

I dentification of project segnments where construction
activities nust be nonitored by tribal representatives to ensure
that unanticipated |ate discoveries of human remains or
properties of traditional, religious, and cultural inportance
are properly reviewed and treat ed.

And conpliance with the confidentiality provisions of
Section 304 of the NHPA, as anended, and Section 9 of the ARPA
and Executive Order On Sacred Sites 13007 FR 61-04.

So | apologize if |I've appeared to have expressed data
recovery. | didn't intend that at all. And what we're | ooking
at is a process and a process of followi ng the Section 106
regulations. W're not going to nove right to mtigation unti
we identify and determne the effects. | don't know how t hat
came out, but it just really kind of shocks ne to think that
that's -- -- that's resulted. | don't know.

MR. JACKSON: Cathy, | would Iike to comment, though.
W didn't start this process in Cctober of |last year with
drawing a line on a map. The EIS evaluated | think sonmewhere --
M ke or Al an, sonewhere around 9 or 12 different corridors, and

the corridor that was approved and settled on at the direction
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of the STB also took into account its mnimzation or its
avoi dance to cultural resource properties.

So there were several. | nean, there were three
different corridors and each of those corridors had two to three
different alignnents in themthat were | ooked at and this one
was determned to be the approved corridor because it had |ess
i npacts than any of the other eight or 11. So that's one thing.

The nature of railroad engineering sonmewhat limts
your ability to avoid within the engineering or geonetric
principles. And, again, the EIS addresses this. The route was
sel ected both on operational purposes and inpacts to the
environment. So | don't think -- | nean, and right now where we
are in the design, our last option is, to the extent that we
can, not to create ourselves any problens with being able to
keep the process noving and being able to construct the project.

If we can adjust to mss or avoid, we're still going
to make those options. At the point where we are right now we
don't have the best handle on that until we get a little further
into the engineering, until final determnations of eligibility
are nade.

MR. SCOTT JONES: |Is all the archeol ogy done?

M5. GLI DDEN:  No.

MR. SCOTT JONES: GCkay. The STB knew that. And so
there will be a continuance of pedestrian surveys and et cetera,

et cetera. And the STB knew that. And they authorized the
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permt knowi ng that there was nore archeol ogy to be done and
that there may be nore sites that are conme upon. And | don't
know if |'m going where you were going, Paige, but I'll just go
off on ny own tangent anyway.

The | aw says what she said. And | agree with you that
there were several routes. There were alternatives, several
alternatives, and all of us had the opportunity to conment and
et cetera. But the archeol ogy was not done in the new
construction. And al though sonebody's going to say, well, it's
dealt with in the P.A., there are also the inadvertent
di scoveries that will be nade as we go through this. And at
that tine there wll be an avoidance -- avoid, mnimze, or
mtigation decisions nade.

As you' re doing new archeol ogy there may be, dependi ng
on the decision of the body politics, there may be an avoid,
mnimze, or mtigate decision made there on the new archeol ogy.

And | think somewhere we're just going to need to neet
in the mddl e here. Because it gets a little confusing. And |
under stand what Pai ge was sayi ng, and maybe we can just chew on
that and refine that discussion for the norning.

M5. CGLI DDEN:  Sure.

MR. SCOTT JONES: | nean, does that nake sense?
Because | get confused too. And | don't know the law |ike sone
of the other tribal reps here. | certainly don't. But | do

know t he archeol ogy wasn't done. And | do know there are
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i nadvertent things that can happen. And | do know that if
you're building a railroad and you hit sonething that isn't
cultural resource related and you say, oh, we've got to nove
this 20 feet over here and you do nove it because of sonething
noncul tural resource related and you may hit sonething cultura
resource related, then there wll be a whole nother thing going
on. | do know that nuch.

But if we can just say that that aspect of the work
pl an needs to kind of be worked through --

M5. GLI DDEN:  Sure.

MR. SCOTT JONES: Al right. For ne, that's okay. |
don't know about anybody el se.

M5. GLIDDEN: That's fine. That's a great idea. |If
there's a lack of clarity in the plan, and | guess there is,
then | guess that needs to be inserted.

MR. HENKE: Paige directly addressed that. W wll
start Monday doing a final design. W've finally got to that
stage where we're ready to start |looking at a final alignnent,
final profile. W note we've found -- and obviously in the
40 mles that haven't been wal ked yet we don't know what's there

so we won't know how to address that until that point.

But, | nean, our designers know that we have sites.
Inside that -- which is a pretty narrow envel ope we're worKking
in -- 600 feet wide roughly, that there's sone adjustnents that

can be nade.
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But as was stated -- because we've had a | ot of
| andowner issues too. (Cbviously to get a cattle pass in or --
every time you pull that alignment here, there's a ripple effect
2 mles in each direction. So we do have sone |atitude. The
engineers are well-aware of all the sites that are on the nap.
W think we know what's significant of those or at |east have an
idea, and we w |l address that as we go through this design
which starts next week.

So at sonme point when we get further down this process
everything defined and sonebody says, well, why don't you nove
it here, well, we |ooked at that. Here's what we did. Here's
how we got there. That's why we are where we are. So we see
that analysis. W knowit's got to be done. W'IIl launch into
that starting on Monday. It will be two or three nonths before

we can tell you how good we did. But we are starting on that

anal ysi s.

Where we can steepen a slope up to mss sonething, to
mnimze it, that's what we'll do. And those are the kind
of efforts we'll start in earnest with this final design.

MR. JACKSON: W're in that exact sane process with
the Corps of Engineers with wetlands areas and screen crossings
and where you can adjust we adjust and where you can't because
of the engi neering comands we have to end up addressing that as
far as engineering in the field (Inaudible).

MR. EAGLE BEAR: Before these two gentlenen | eave, Ben
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has a question of themso I'Il turn this mc over to him

MR. RHODD: Actually we have two concerns that we've
been discussing a little bit prior -- well, actually over, well,
the | ast few days here and there.

Ohe is I'"'mglad that this redesign discussion has just
been clarified. Because it's interesting that we haven't
submtted our reports to the DVERE yet but yet they're already
maki ng a decision in a sense of finalizing design. Because
there are at least to ny mnd right now six sites that there is
going to have to be, again, mnimze, mtigate, identification,
whatever. | nean, we're going to have to go through a process
here. It's going to take sone tine.

Now and if it's 2 mles in each direction for
redesign, then that's going to call for further reeval uation of
the corridor. That's one thing. O if it's already been | ooked
at before, then no problem Maybe an adjustnent can be nade on
grade and curve.

Secondly, we've been wondering about the -- because of
the treaty boundaries, the treaty areas over into the Powder
Ri ver Basin -- and we had an elder with us yesterday who
happened -- who claimed and who said he had relationship to
Crazy Horse. And we know that the Powder River country Crazy
Horse stated nany tinmes was his hone. He |iked that area. That
was his hone.

So there's still yet what is happening in Wom ng.
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W' re wondering about that. Because | ooking ahead to what wll
still yet need to be done in the Powder R ver country as far as
t he condemmati on process, or is there a -- is it stalled?
What ' s goi ng on over there?

Because this is another consideration that we're
t hi nki ng about ahead before we get over there. So we'd like
to -- if sonebody could answer that at this point so as we take
it into caucus we're | ooking ahead here. Thank you.

MR. HENKE: |I'mnot sure if the exact question is
where do we stand in the condemati on process in Wom ng? W
had a court date on the 17th and 18th of Decenber that was noved
tol think it's -- actually St. Patty's Day, the 17th of March
is our cart date for the first condemmation case in Womng. It
i nvol ves two pieces of property out near Bl ack Thunder.

And then there's a subsequent hearing date set, and |
can't tell you, Ben, exactly what date it is, but it's set for
sone day in May for all the other condemation properties in
Wom ng.

So that's where we stand in the condemati on process
in Womng. So the court dates are set, and the property being
asked for and that's been through di scovery and all the other
stuff is set on those court cases unless sonething drastically
changes qui ckly.

MR. MADSON: Randy, you may want to comment on your

ability to access those properties.




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

140

MR. HENKE: In Wom ng we went through an access court
case in all four counties. W have court-ordered access to
t hose condemmed properties. W did the field work. But for us
to go back out there there's a very specific procedure,
notification ordered by the courts that we have to foll ow.

So, | mean, we can get on all of those properties. W
just need to know where it is, howlong it's going to take, how
many people we're going to take, and be pretty specific
following the court order of how we go and notify those people
we're going to go on their property to do sone additional
survey.

W have the right to go do it, and it's court ordered.
And | think it's on 18 properties or 19 properties in Wom ng.
The rest -- we have access to every property in Wom ng either
t hrough court order or through agreenent, and they each take a
different way to get on them So once we get ready to go in the
field, | think that's part of the work plan, is to give us two
weeks' notice so we can work with the | andowners, work through
the court process, so we can get the access to actually go do
it.

MR. EAGLE BEAR: Wiat about around the Black Hlls
area? Last report you had sonme agreenent and not an agreenent.

MR. HENKE: In South Dakota there's approxi mately
40 mles of the alignnment -- there's 140 approximately mles of

route in South Dakota. 40 mles of that we do not have access
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to get on, we have not surveyed, approximtely.

So if we want to go do -- if you ask to go do
surveys -- well, first of all, there won't be a report given to
you to | ook at because we haven't surveyed it yet. The only
reports that will get produced, correct ne if |I'mwong, M Kke,
is ones we have actually done the work on.

MR. MADSON: There is one exception where a survey was
done six years ago, and since then access has been pull ed.

MR. HENKE: There's about 40 mles in South Dakota
where we cannot get on today. W are in the process right now
trying to work through the Transportati on Comm ssion to get
authority to use condemmation in the State of South Dakota. |If
we get authority to use the condemation case, we then can go to
court and ask for access. But that has not been approved yet.
W expect that over the next several nonths. But | don't have a
tinmetable for it.

Anot her exanple, Forest Service. W have a
procedure if we're going to go on Forest Service land. W have
a procedure if we're going to go on Bureau of Rec. Land. So
there's a procedure for each one of these we have to foll ow.

The owners have to conply with what we've agreed to do.

MR. WTHROW | guess I'd |like to say a word or two.
Just sitting here listening to a ot of the discussion, it's
quite clear that any consideration of treatnent at this stage of

the gane is really difficult to do. | nean, it's a difficult
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topic to begin with. Add to that the fact we still don't know
conpletely what is out there and what needs to be treated.

And this plan that we've asked the tribal reps here to
consider is a proposal. It is a proposal for conpleting that
identification process. And the field reviews that are outlined
in there as well as the tribal study that's outlined there are
ways, possible ways, of doing that, in conpleting that process.

But the discussion about mtigation or finding ways to
avoid and mnim ze inportant places, this is a discussion that
will have to take place, but we're not there yet in a lot of
ways. W still have a ot of work to do.

And | guess I'magetting a little concerned about

cutting into the tine that we've reserved for tribes to caucus

this afternoon. 1'd like to see if we could nove to that.
MR. FISHER: | just had one comment on a coupl e of
things. One, the work plan. | think, you know, it says triba

i nvol verent. Work plan and tribal involvenent. And to ne that
inplies that we can mani pul ate, delete, do a lot of things with
this work plan. And you nentioned wi thin reason.

So, you know, we could recommend | think on here
personally sone of the things that we'd like to see in this work
pl an.

M5. GLI DDEN: Absol utely.

MR. FI SHER: Budget included in here.

M5. GLIDDEN: Sure. It's a proposal. It's a draft
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work plan. It's sonmething that we can tal k about.

MR. FISHER: Okay. | just wanted to make that clear.

M5. CGLI DDEN:  Yes.

MR. FISHER: The other thing is, you know, sonebody
menti oned conspiracy this norning saying this wasn't a
conspiracy theory. But if you really look at the |arger
picture, this is called the Powder River Basin Project. And
there's a |lot of coal bed nethane devel opnent going on in
nort heastern Wonmng and also a lot of coal mning. But also in
addition there's a lot of that going on in southeastern Mntana.
And we're fighting on an uphill battle with the Tongue R ver
Rai | road Conpany near the Northern Cheyenne Reservation.

So the -- you know, if you ook at the |arger picture,
this rail line is actually noving towards ny honetown, ny hone
reservation, along the Tongue R ver Basin area. So when
sonmebody nentioned conspiracy imrediately | thought of that |ine
connecting to our reservation.

So in a sense | feel it is a conspiracy personally
because nmaybe not in ny lifetine but sooner or later that rail's
going to connect to southeastern Montana. And we've got a huge,
huge power point in Colstrip, Mntana near the reservation, and
| wouldn't be surprised if that eventually hooks up to that.
That's all.

MR. MENTZ: A question, rather, was posed regarding

condemation. Wwo would control disposition of inadvertent
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di scoveries -- who would control disposition of inadvertent
di scoveries or associated funerary objects that nmay be | ocated
in an area that you sinply have to take out?

Wuld it be State |law that would control disposition?
Because |I'massumng -- let's take, for instance, it's on
private lands. You're condemming it. This | andowner doesn't
want probably to go through, but neverthel ess you condemmed his
l and. Where does that put the status? Wat's the control
status of disposition with those types of itens that could be
found there?

M5. GLIDDEN: Paige, did you want to speak to that?

M5. HOSKI NSON OLSON: | don't think so.

MR. MENTZ: Well, |'m asking STB because you're the
| ead agency.

M5. GLIDDEN: Yeah. W have federal |aws that address
funerary itens on federal |ands, and that includes the Native
Anmerican Graves Protection and Repatriation Act. And also sone
states have state | aws that address burials even on private
lands. And |I'mnot sure to be perfectly honest of the |aws, of
the state laws for South Dakota or Wom ng or M nnesota.

M5. HOSKI NSON OLSON: There's a state burial law in
Sout h Dakot a.

MR. MENTZ: Well, | was kind of primarily concerned
with Womng. And | don't know the state |law in Wom ng,

whether it even has conformty to the NAGPRA | aw.
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And ny second question to that then would be if it's
using state law to condemm, what authority do you have to place
over these itens that potentially could be a NAGPRA item and a
NAGPRA si tuation?

Because this is being basically permt approval by
STB, and you have to consider those types of issues when there's
a split estate issue. So, again, |I'masking you is what type of
i nfl uence are you going to use as the |ead federal agency to
keep it federal, where disposition is kept federal ?

And a | eadoff question to that | wanted to get to to
begin with was what's -- when DV&E condemms that |and are they
doing it in a sense of controlling only the easenent and the
right of way and they have no -- | guess no -- they don't want
nothing to do with what's being found there, | guess? O is it
going to be that DM&E is going to be the controlling factor on
di sposition and they will determ ne what happens wth
i nadvertent discoveries?

Sorry. There's a few questions there. Sorry.

M5. GLIDDEN: The question of inadvertent discoveries
is included in a provision in the Progranmatic Agreenent. It
| ays out the exact process that would occur in the event. And |
think if you --

MR. MENTZ: No. | seen that, and | do see you
reference NAGPRA. But that's not ny question. M question is

on the condemnation when you're using state |aw.
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M5. GLIDDEN: | really can't speak to condemnati on
because that's not sonething the Board actually does. It's done
on a state |level so perhaps DM&E coul d tal k about condemnati on.

MR. HENKE: |I'mnot a |awer, don't ever want to be
one -- sorry, Chase -- so if | say sonmething wong, don't hold
me toit. W are in Federal Court for condemmation in Wom ng.
So the condemmation process is not in State Court. It's in
Federal Court in Womng. So | don't know if that answers the
guestion or not.

But when you condemm in Wom ng you can only condem
for easenent, and | believe the judge has the discretion as to
what he does with the underlying properties.

So, again, not being a lawer, | can't answer that
guestion. But we're in Federal Court, which again | think
brings it to a federal level, and we can only condemm for
easenents. So in Womng the properties we condemm will only
have an easenent across those properties. It wll still be the
underlyi ng | andowner on that property?

MR. MENTZ: So he would have control --

MR. HENKE: | don't know how that works. | get |ost
beyond what | said.

MR. | RON EYES: Chase Iron Eyes from Standi ng Rock
Sioux Tribe. Al ong those sane |ines, not the same scope but the
same legal framework, | think I would |ike and | think our

tribes can benefit from sone sort of legal road map or a
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flowmchart that |ays out our contingencies and, you know, what
woul d happen to us as signatory tribes as well as nonsignatory
tribes.

And | don't know if this has been done by Arcans
(phonetic) or sone other party such as DVEE or STB or, you know,
et cetera, whatnot. But | think we need to get that -- those
possibilities in line so we can be better infornmed in making
i nformed deci si ons.

Just | ooking at these dispute resolution clauses and

these different docunents, the MOA and the work plan, | don't
really -- I"'munclear as to the proposed scope of authority of
each dispute resolution clause. And we need to -- that's very

inmportant fromthe | egal standpoint.

And all lawers aren't scoundrels, | guess.

MR. HENKE: | didn't say you're scoundrels. Scoundrel
never cane up

MR. RHODD: | do have sone concern on this because |I'm
thinking -- |'ve been working over in the coal bed nethane
fields. And Alice mght have to be the one that answers here a
little bit because -- let me ask a question engi neeri ngw se.

Oh arelatively flat surface how deep do you go?
Wuld you go with a track that borrowed to bring the center to
grade or whatever?

MR. HENKE: If we're building a railroad across the

table top, it would be 4 feet in the air.
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MR. RHODD: So that neans 4 feet deep of borrow on
each side?

MR. HENKE: Well, sone way you've got to deal wth
drainage. Drainage is an issue. Dealing with the drainage is
probably nore inportant than where you actually put the track.
So how you get the water away fromit is inportant.

MR. RHODD: Right. Sonething just hit nme as Chase was
tal king. You know, when we're |ooking at the coal bed nethane
area and the private ownership that has been basically taken
away fromthe | andowners there to a degree and BLM has
subsurface mneral rights under |aw so sonething just hit ne.
What is this? Wat happens to let's say inadvertent discovery
remains? Are they actually part of the BLMresponsibility?

So that gets at NAGPRA. And maybe |I'mreachi ng here.
| don't know. It just -- all of a sudden | just got to
t hi nking, wait a mnute, how do we deal wth this? Surface
Transportation Board is the | ead federal agency. This is a
federally led or guided project. So does it take on a | ega
responsibility or a legal -- yeah, responsibility so that NAGPRA
stays in effect in a sense on condemmed | ands or purchased | ands

or what ever?

| don't know. I'mnot a lawer. | mght be a
scoundrel but -- I"'mnot a lawer. GCot to get sone |aughter in
here. It's getting too serious. No.

Al the sudden it just kind of popped in what is this,
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you know? Wiat are we actually dealing with over there? And
particularly those BLM subsurface-righted | ands.

So anyway thank you.

MR. HS HORSE IS THUNDER: One final comment before we
go to break and the caucus, is listening to words thrown around
such as final design and condemmati on and court-ordered access
really drives hone why we use the termrailroaded. Just a
comrent. Just a comment .

MR, WTHRON We'l| take a break, and you guys wl|
reconvene.

(The proceedings are in recess at 3:25 p.m)
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